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AMENDED REASONS FOR ORDER 

(Reasons amended to correct date of assessment in paragraph 1) 

 
Woods J. 

 
[1] The applicant, Ioannis Chomatas, seeks an order extending the time for serving 

a notice of objection in respect of a directors’ liability assessment that was issued on 
September 26, 2008 under the Excise Tax Act. The amount of the assessment is 

$27,903.11. 
 

[2] The Crown submits that the order should not be granted because two required 
deadlines were not met: (1) Mr. Chomatas did not apply for an extension with the 

Minister of National Revenue within one year of the deadline for objecting; and (2) 
Mr. Chomatas did not make the application to this Court within 30 days after the 
Minister’s refusal of the extension. 

 
[3] The relevant provisions are set out below. 

 
304. (1) Extension of time [to object] by Tax Court - A person who has made 

an application under section 303 may apply to the Tax Court to have the 
application granted after either 

 
(a) the Minister has refused the application, or 
 

(b) ninety days have elapsed after service of the application under 
subsection 303(1) and the Minister has not notified the person of the 
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Minister’s decision, 
 

but no application under this section may be made after the expiration of thirty 
days after the day the decision has been mailed to the person under subsection 

303(5). 
 

[…] 

 
(5) When application to be granted - No application shall be granted under this 

section unless 
 

(a) the application was made under subsection 303(1) within one year after 

the expiration of the time otherwise limited by this Part for objecting or 
making a request under subsection 274(6), as the case may be; and 

 
(b) the person demonstrates that 

 

(i) within the time otherwise limited by this Act for objecting, 
 

(A) the person was unable to act or to give a mandate to act 
in the person’s name, or 
 

(B) the person had a bona fide intention to object to the 
assessment or make the request, 

 
(ii) given the reasons set out in the application and the circumstances 
of the case, it would be just and equitable to grant the application, 

and 
 

(iii) the application was made under subsection 303(1) as soon as 
circumstances permitted it to be made. 

 
301. (1.1) Objection to assessment - Any person who has been assessed and who 
objects to the assessment may, within ninety days after the day notice of the 

assessment is sent to the person, file with the Minister a notice of objection in the 
prescribed form and manner setting out the reasons for the objection and all relevant 
facts. 

 
Chronology of events 

 
[4] A chronology of some of the relevant events is set out below. 

 
(a) July 11 and August 12, 2008 – The Canada Revenue Agency (CRA) 

informs Mr. Chomatas in two letters that he may be liable for unpaid 
GST/HST of 1243174 Ontario Inc. pursuant to the directors’ liability 
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provisions in section 323 of the Act. Each letter provides that 
Mr. Chomatas has 30 days to respond in writing. Mr. Chomatas 

acknowledges receiving the second letter but not the first. 
 

(b) Date unknown – Mr. Chomatas telephones the CRA in response to the 
second letter and states that he is not liable because he was not a 

director of the corporation. 
 

(c) September 26, 2008 – A notice of assessment is sent by registered 
mail to Mr. Chomatas. Mr. Chomatas states that he does not recall 

receiving this document. 
 

(d) April 21, 2010 – The CRA informs Mr. Chomatas that a certificate for 
the tax debt was registered in the Federal Court and that a lien was 

registered on property that he had an interest in. 
 
(e) January 28, 2013 – Mr. Chomatas applies for an extension of time to 

serve a notice of objection. 
 

(f) May 28, 2013 – The CRA informs Mr. Chomatas that the extension 
will not be granted because the application was not made by the 

deadline on December 25, 2009. 
 

(g) June 24, 2013 – Mr. Chomatas applies for an extension of time to this 
Court. 

 
Discussion 

 
[5] The Crown’s primary argument is that Mr. Chomatas failed to apply to the 
Minister for an extension of time by the statutory deadline, which in this case is 

December 25, 2009. I would agree with this argument, and therefore it is not 
necessary to consider the Crown’s alternative argument. 

 
[6] The relevant provisions of the Act impose a strict deadline for applications to 

extend time to serve a notice of objection. The period runs for one year and ninety 
days from the notice of assessment. 

 
[7] The time period starts to run from the time that the notice of assessment is 

sent. As strange as it may seem, receipt of the notice is not necessary and it is 
possible that the right to object could expire without a taxpayer even knowing about 
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the assessment. The leading case on this point is The Queen v Schafer, 2000 DTC 
6542 (FCA), in which Sharlow J.A. states: 

 
   [24] The statutory provisions for assessments, objections and appeals are intended 

to provide clear rules for determining when the Minister's obligation to make an 
assessment is fulfilled, and to provide procedures by which taxpayers may challenge 

assessments that may be mistaken. Parliament has chosen to adopt a rule that makes 
no allowance for the possibility, however remote, that the taxpayer may miss the 
deadline for objecting or appealing because of a failure of the postal system. I do not 

understand why Parliament has chosen to deprive taxpayers of the chance to 
challenge an assessment of which they are unaware, but that is a choice that 

Parliament is entitled to make. 

 
[8] In this case, Mr. Chomatas sent an application to the Minister on January 28, 

2013. This is several years after the time period expired on December 25, 2009. 
 

[9] Mr. Chomatas submits that he had good reasons for not making the application 
until January 28, 2013. He states that he does not remember receiving the notice of 

assessment, that the CRA did not inform him of his rights to object, and that he was 
not aware of the debt until the deadline had passed. Further, the agent for Mr. 

Chomatas submits that the actions of the CRA led him to believe that the CRA 
decided not to issue the assessment. 

 
[10] Even if this is true, it does not assist Mr. Chomatas. As confirmed by the 

Federal Court of Appeal in Schafer, Parliament has provided for a strict deadline 
which Courts cannot ignore even if the result is unfair. In addition, it is well 
established that incorrect information provided by the CRA is not grounds for 

overlooking clear statutory provisions. Errors on the part of the CRA may lead to 
other types of relief, but it does not enable this Court to overlook the requirement in 

s. 304(5)(a) of the Act. 
 

[11] Accordingly, an order extending the time cannot be granted even if 
Mr. Chomatas did not receive the notice of assessment and did not receive other 

information regarding the debt within the deadline. 
 

[12] A second argument was raised by the agent for Mr. Chomatas at the hearing. 
He submits that the notice of assessment is deficient because it refers to the account 

number of the corporation rather than an account for Mr. Chomatas. 
 

[13] This issue should have been raised in the application so that the Crown could 
have had an opportunity to fully consider a response. 
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[14] In any event, I do not accept that the reference to the corporation’s account 

number is a deficiency in a director’s liability assessment. Even if it is considered to 
be an error, the error in this case is not misleading and it is not material. It does not 

invalidate the notice of assessment. 
 

[15] The agent for Mr. Chomatas also suggested at the hearing that the Court 
consider other types of relief in addition to an extension of time (Written argument, 

“The Submission”). I am not aware of any other type of relief that this Court could 
give and none was suggested. 

 
[16] The circumstances of this case appear to be sympathetic. No doubt 

Mr. Chomatas was in unfamiliar territory dealing with GST legislation and he found 
himself caught by an unforgiving deadline. However, for the reasons above the 

application must be dismissed. 
 
[17] Before concluding, I wish to comment on a point that was discussed at the 

hearing. Although the Crown led evidence to establish that the notice of assessment 
was sent by registered mail, counsel submitted that this evidence was not necessary 

because Mr. Chomatas had not raised it as an issue. I note that the material submitted 
by Mr. Chomatas appears to accept that the notice of assessment was sent and so this 

issue does not arise in this case. 
 

[18] Accordingly, it is not necessary for me to wade into this issue in this case. I 
would note, however, that the only authority that the Crown relied on was one of my 

own decisions: Austin v The Queen, 2010 TCC 452. It may be useful to also refer to 
the decision of Hugessen J.A. in Aztec Industries Inc v The Queen, 95 DTC 5235 

(FCA), at 5237: 
 

   Where as in the present case, a taxpayer alleges not only that he has not received 

the notice of assessment but that no such notice was ever issued, the burden of 
proving the existence of the notice and the date of its mailing must necessarily fall 

on the Minister; the facts are peculiarly within his knowledge and he alone controls 
the means of adducing evidence of them. A number of statutory provisions 
recognize the Minister's burden in this respect and are clearly designed to alleviate it.                                                                              

(Emphasis added.) 

 

[19] As mentioned above, the application will be dismissed. Each party shall bear 
their own costs. 
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These Amended Reasons for Order are issued in substitution of the 
Reasons for Order dated October 7, 2013. 

 
 

 Signed at Toronto, Ontario this 18th day of October 2013. 
 

 
“J. M. Woods” 

Woods J. 
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