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[1]  The questionto be determined is whether reassessments issued to Blackburn
Radio Inc. for the 2000 and 2005 taxation years were properly issued as

consequential reassessments pursuant to subsection 152(4.3) of the Income Tax Act.

[2] Subsection 152(4.3) of the Act permits the Minister to make a consequential
reassessment after the normal reassessment period has expired. It applies generally in
circumstances where the tax payable for a taxation year would be affected by a
change that has been made for an earlier taxation year. The Minister is effectively
given one year to make a conforming reassessment for a subsequent taxation year.

[3] The provisionis reproduced below.

152 (4.3) Consequential assessment - Notwithstanding subsections (4), (4.1)
and (5), where the result of an assessment or a decision on an appeal is to change
a particular balance of a taxpayer for a particular taxation year, the Minister may,
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or where the taxpayer so requests in writing, shall, before the later of the
expiration of the normal reassessment period in respect of a subsequent taxation
year and the end of the day that is one year after the day on which all rights of
objection and appeal expire or are determined in respect of the particular year,
reassess the tax, interest or penalties payable, or redetermine an amount deemed
to have been paid or to have been an overpayment, under this Part by the taxpayer
in respect of the subsequent taxation year, but only to the extent that the
reassessment or redetermination can reasonably be considered to relate to the
change in the particular balance of the taxpayer for the particular year.

[4]  The respondent submits that Blackburn’s 2000 and 2005 taxation years may
be reassessed pursuantto s. 152(4.3) as a result of a change arising in a reassessment
for the 1999 taxation year. The consequential reassessments for the 2000 and 2005
taxation years were issued within one year after the reassessment for the 1999
taxation year.

[5] Accordingto the submissions of Blackburn, the relevant reassessment for the
1999 taxation year cannot be used to start the one year clock running because that
reassessment is statute barred and void. In the alternative, Blackburn submits that the
1999 reassessment did not result in a change in a balance as required by s. 152(4.3).

I. Background facts

[6] The facts below are based mainly onan agreed statement of facts.
A. 1999 assessment history

[7]  The Minister issued an initial assessment to Blackburn for the 1999 taxation
year by notice dated March 24, 2000. Tax under Part | of the Act was fixed at nil.

[8] Foursubsequent reassessments for the 1999 taxation year were made. The first
two were issued by notices dated March 16, 2001 and April 8, 2002 (“First 1999
Reassessment” and “Second 1999 Reassessment”, respectively). Each of these
reassessments also fixed tax under Part | of the Act at nil.

[9] The third reassessment for the 1999 taxation year was issued by notice dated
April 13,2004 (“Third 1999 Reassessment”). It denied a deduction claimed by
Blackburn for a long-term incentive bonus in the amount of $7,681,517, and fixed
Part | tax under the Act at $2,125,564.
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[10] Blackburn filed an objectionto the Third 1999 Reassessment and subsequently
appealed to the Tax Court of Canada.

[11] By way ofan amended judgment dated March 17, 2009, the Tax Court of
Canadaallowed the appeal and vacated the Third 1999 Reassessment (2009 TCC
155, 2009 DTC 1099). The basis for the decision of V. Miller J. was that the
reassessment was statute barred; she rejected the Minister’s argument that the
limitation period was extended by virtue of a non-arm’s length provision in

s. 152(4)(b)(iii). The Minister did notappeal the decision, and the limitation period
for doing so expired on April 16, 20009.

[12] The Minister further reassessed the 1999 taxation year to take the Court’s
decision into account by way of notice dated August 7, 2009 (“Fourth 1999
Reassessment™). This reassessment mirrored the Second 1999 Reassessment and
allowed the deduction of the long-term incentive bonus. No notice of objection was
filed in respect of the Fourth 1999 Reassessment.

[13] During argument, counselfor the respondent informed the Court that the
Fourth 1999 Reassessment was a nil reassessment in the sense of not imposing any
tax, interest or penalty.

[14] A refund ofthe tax that Blackburn paid after the bonus was disallowed was
issued by the Minister shortly after the Fourth 1999 Reassessment was issued.

B. 2000 assessment history
[15] The 2000 taxation year was initially assessed by notice dated April 17, 2001.

[16] The Minister issued three reassessments for this year. The first was issued by
notice dated April 8, 2002 (“First 2000 Reassessment™).

[17] The second reassessment was issued by notice dated April 13, 2004 as a
consequential reassessment after the bonus was disallowed for the 1999 taxation year
(“Second 2000 Reassessment™). The nature of the reassessment was to reduce a
capital gain arising from the disposition of shares of Blackburn Marketing Services
(US) Inc. This was considered to be necessary to conformwith the disallowance of
the bonus for the 1999 taxation year. The reassessment fixed the amount of tax
payable for the 2000 taxation year at nil.
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[18] The third reassessmentwas issued by notice dated July 19, 2010 as a
consequential reassessment following the allowance of the deduction of the bonus for
the 1999 taxation year (“Third 2000 Reassessment”). The reassessment added back
the capital gain that was deleted in the previous reassessment. The tax was fixed at
$710,373.

C. 2005 assessment history

[19] The Minister initially assessed the 2005 taxation year by notice dated April 5,
2006. The assessment allowed surtax credits under s. 181.1(4) of the Act.

[20] There has been one reassessment for 2005, which was made by notice dated
July 21, 2010 (“First 2005 Reassessment”). This reassessment was made to conform
with the deduction of the bonus for the 1999 taxation year and the increase in the
capital gain for the 2000 taxation year. The reassessment deleted surtax credits in the
amount of $73,976.

Il. Analysis

A. Introduction

[21] The issue to be determined is whether the Third 2000 Reassessment and the
First 2005 Reassessment (together, the “Consequential Reassessments”) comply with
the requirements in s. 152(4.3) ofthe Act. If they do not, they are statute barred
pursuantto s. 152(4).

[22] As apreliminary comment, there is no dispute between the parties as to
whether the Consequential Reassessments are consequential in the sense of
conforming to a prior taxation year. It is admitted that they are.

[23] A key issuein this appeal is whether the time period for issuing consequential
reassessments in s. 152(4.3) starts to run from the issuance of the Fourth 1999
Reassessment. Blackburn submits that the Fourth 1999 Reassessment is invalid and
therefore it cannot give the Minister additional time to make consequential
reassessments. Accordingly, although reassessments for the 2000 and 2005 taxation
years are at issue, the analysis focuses onthe validity ofa reassessment for the 1999
taxation year.

[24] Blackburn submits that the Fourth 1999 Reassessment is statute barred and is
void. The respondent submits that the Fourth 1999 Reassessment is not statute
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barred, and that even if it is the reassessment is valid as no objection was filed with
respectto it.

[25] In the alternative Blackburn submits that, even if the Fourth 1999
Reassessment is valid, it cannot be used as the basis for s. 152(4.3) reassessments
since the Fourth 1999 Reassessment did not change a balance as required by the
provision.

[26] The analysis below is divided into these headings:

B. Preliminary comment re nil assessments

C. Is the Fourth 1999 Reassessment statute barred?

D. Is the Fourth 1999 Reassessment void if it is statute barred?
E. Did the Fourth 1999 Reassessment change a balance?

B. Preliminary comment re nil assessments

[27] 1'would mention at the outset that the facts of this case raise an issue that was
not brought up by either of the parties. The issue is whether a so-called nil
assessmentis in factan assessment.

[28] As noted earlier, it was acknowledged by counsel for the respondent during
argument that the Fourth 1999 Reassessment was a so-called nil reassessment in the
sense that no tax, interest or penalties were imposed. Both parties are of the view that
this is not relevant to the appeal because a so-called nil assessment s still an
assessment for purposes of the Act.

[29] This positionis contrary to a commentin a decision of the Federal Court of
Appeal. In The Queen v Interior Savings Credit Union, 2007 FCA 151, 2007 DTC
5342, Noel J.A. stated:

[17] Nonetheless, the term nil assessment is often used in the case law to identify
an assessment which cannot be appealed. There are two reasons why a so-called nil
assessment cannot be appealed. First, an appeal must be directed against an
assessment and an_assessment which assesses no tax is not an assessment (see
Okalta Oils Limited v. MNR, 55 DTC 1176 (SCC) at p. 1178: "Under these
provisions, there is no assessment if there was not tax claimed™). Second, there is no
right of appeal from a nil assessment since: "Any other objection but one related to
an amount claimed [as taxes] was lacking the object giving rise to the right of appeal
..."" (Okalta Qils, supra, at p.1178).

(Emphasis added.)


http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23DTC%23sel2%2555%25page%251176%25vol%2555%25&risb=21_T14764289651&bct=A&service=citation&A=0.09523190667211168
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[30] Counselfor both parties in this appeal submit that the Fourth 1999
Reassessment is an assessment for purposes of s. 152(4.3) even though it is a nil
assessment. Ifit is not, as suggested in Interior Savings, it is not clear to me how the
Fourth 1999 Reassessment could be a basis for issuing the Consequential
Reassessments.

[31] If this issue had affected my conclusion, I would have asked the parties to
provide further submissions onthe point. As it turns out, it did not affect my
conclusion. For purposes of the analysis only, | have assumed that a so-called nil
assessment is an assessment.

C. Isthe Fourth 1999 Reassessment statute barred?

[32] Blackburn submits that the Fourth 1999 Reassessment s invalid as the
Minister did not have legislative authority to issue it. The reassessment was issued
following a decision of this Court that vacated the Third 1999 Reassessment. The
Courtdid notsend the matter back for reassessment by the Minister. Blackburn’s
positionis supported by The Queen v Canadian Marconi Company, [1992] 1 FC 655,
91 DTC 5626.

[33] The respondent’s submissions on this point are discussed below.

(1) Does Minister have inherent authority to issue a reassessment?

[34] The respondent submits that the authority to issue the Fourth 1999
Reassessment is inherent in the Act as a consequence of the authority of the Tax
Court of Canada to vacate reassessments. The Court’s authority is derived from
subsection 171(1) of the Act. It provides:

171. (1) Disposal of appeal - The Tax Court of Canada may dispose of an
appeal by

(a) dismissing it; or
(b) allowing it and

(i) vacating the assessment,
(i) wvarying the assessment, or

(i) referring  the  assessment back to the Minister for
reconsideration and reassessment.
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[35] The essence ofthe respondent’s argument is that the Minister has the inherent
authority to issue the Fourth 1999 Reassessment because it was necessary to do so
following the judgment of V. Miller J. which vacated the prior reassessment.

[36] The foundation for the respondent’s positionis the decision of ThorsonJ. in
Pure Spring Company Limitedv MNR, [1946] Ex. C.R. 471, 2 DTC 844.

[37] PureSpring is a seminal decision dealing with the nature of assessments. A
different aspect of the case is relevant here. The respondent submits that Pure Spring
stands for the proposition that a judgment of the Tax Court of Canada cannot fix a tax
liability, and that this can only be done by an assessing action taken by the Minister.

[38] Itis submitted, therefore, that after the Tax Court’s judgment vacating the
Third 1999 Reassessment was issued, it was necessary for the Minister to issue a
reassessment which fixed the tax liability. In this case, the liability was fixed at nil.

[39] The respondentrelies on the following excerptfrom Pure Spring, atp. 859:

[...] It is, therefore, not accurate to describe the Court's action in referring the
matter back to the Minister on the ground that he has not applied proper legal
principles as an interference with his discretion, for it is no such thing; the action
is_consequent on the Court's finding that, in applying improper legal principles,
the Minister has not actually exercised the discretion vested in him at all. Further
than that the Court cannot go. It cannot itself exercise the discretion only the
Minister can do so. There is still a third situation. Where it is not shown that
proper legal principles were applied or that proper legal principles have not been
applied, then it seems clear, from the authorities, that the Court has no ground for
interference. As | see it, the Court may intervene only when it has been shown
that the Minister has not applied proper legal principles and, even in such cases,
its intervention is limited to sending the matter back to him under section 65(2):
the Court has no other powers.

(Emphasis added.)

[40] Iam unable to agree with the respondent’s interpretation of Pure Spring. The
passage above is relevant only in circumstances where the legislation has conferred a
discretionary power onthe Minister. This was the situation in Pure Spring in which
the relevant provision of the Income War Tax Act read:

6. (2) The Minister may disallow any expense which he in_his discretion may
determine to be in excess of what is reasonable or normal for the business carried
on by the taxpayer, or which was incurred in respect of any transaction or
operation which in his opinion has unduly or artificially reduced the income.
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[41] The excerptfrom Pure Spring above that the respondent relies on needs to be
put in context. It only applies where the relevant taxing provision provides a
discretion to the Minister.

[42] The respondent does not suggest that a discretionary provision was relevant to
the Court’s decision to vacate the Third 1999 Reassessment. Accordingly, | do not
accept that the excerpt from Pure Spring is applicable in this case.

[43] 1would have thought that the authority of the Tax Court of Canadato
determine tax liability is clear by the precise wording in subsection 171(1) of the Act.
Under this provision, if an appeal is allowed, the Court can either vacate the
assessment, vary it, or refer the assessment back to the Minister for reconsideration
and reassessment. If the assessment is vacated or varied, s. 171(1) does not
contemplate that a further reassessment would be made.

(2) Is reassessment necessary to issue refund?

[44] The respondent further submits that the Minister has the inherent authority to
issue the Fourth 1999 Reassessmentsince it was necessary in order to issue a refund
to Blackburn.

[45] In my view, a further reassessment for the 1999 taxation year was not
necessary in order fora refund to beissued. The Minister was required to issue the
refund by subsection 164(4.1) of the Act.

[46] The judgment of the Court which vacated the Third 1999 Reassessment had
the result of validating the Second 1999 Reassessment and fixing Blackburn’s tax at
nil: Lornport Investments Ltd.v The Queen, [1992] 2 FC 293, 92 DTC 6231. A
refund is required to be paid in these circumstances. Subsection 164(4.1) of the Act
provides:

(4.1) Duty of Minister - Where the Tax Court of Canada, the Federal Court of
Appeal or the Supreme Court of Canada has, on the disposition of an appeal in
respect of taxes, interest or a penalty payable under this Act by a taxpayer resident
in Canada,

(@) referred an assessment back to the Minister for reconsideration and
reassessment, or



Page: 9

(b) varied or vacated an assessment,

the Minister shall with all due dispatch, whether or not an appeal from the
decision of the Court has been or may be instituted,

(c) where the assessment has been referred back to the Minister,
reconsider the assessment and make a reassessment in accordance with
the decision of the Court, unless otherwise directed in writing by the
taxpayer, and

(d) refund _any overpayment resulting from the variation, vacation or
reassessment,

and the Minister may repay any tax, interest or penalties or surrender any security
accepted therefor by the Minister to that taxpayer or any other taxpayer who has
filed another objection or instituted another appeal if, having regard to the reasons
given on the disposition of the appeal, the Minister is satisfied that it would be
just and equitable to do so, but for greater certainty, the Minister may, in
accordance with the provisions of this Act, the Tax Court of Canada Act, the
Federal Courts Act or the Supreme Court Act as they relate to appeals from
decisions of the Tax Court of Canada or the Federal Court of Appeal, appeal from
the decision of the Court notwithstanding any variation or vacation of any
assessment by the Court or any reassessment made by the Minister under
paragraph (c).
(Emphasis added.)

[47] 1do notagree with the respondent that a new reassessment was required to
authorize the refund.

[48] The respondent submits that other provisions of the Act contemplate that a
reassessment will be issued after an assessment has been vacated. Reference was
made to subsections 165(1.1) and 169(2) of the Act.

165 (1.1) Limitation of right to object to assessments or determinations -

Notwithstanding subsection (1), where at any time the Minister assesses tax,
interest, penalties or other amounts payable under this Part by, or makes a
determination in respect of, a taxpayer

(@) under subsection 67.5(2) or 152(1.8), subparagraph 152(4)(b)(i) or
subsection 152(4.3) or (6), 161.1(7), 164(4.1), 220(3.4) or 245(8) or in
accordance with an order of a court vacating, varying or restoring an
assessment or referring the assessment back to the Minister for
reconsideration and reassessment,


http://laws-lois.justice.gc.ca/eng/acts/T-2
http://laws-lois.justice.gc.ca/eng/acts/F-7
http://laws-lois.justice.gc.ca/eng/acts/S-26
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(b) under subsection (3) where the underlying objection relates to an
assessment or a determination made under any of the provisions or
circumstances referred to in paragraph (a), or

(c) under a provision of an Act of Parliament requiring an assessment to
be made that, but for that provision, would not be made because of
subsections 152(4) to 152(5),

the taxpayer may object to the assessment or determination within 90 days after
the day of sending of the notice of assessment or determination, but only to the
extent that the reasons for the objection can reasonably be regarded

(d) where the assessment or determination was made under subsection
152(1.8), as relating to any matter or conclusion specified in paragraph
152(1.8)(a), 152(1.8)(b) or 152(1.8)(c), and

(e) in any other case, as relating to any matter that gave rise to the
assessment or determination

and that was not conclusively determined by the court, and this subsection shall
not be read or construed as limiting the right of the taxpayer to object to an
assessment or a determination issued or made before that time.

169 (2) Limitation of right to appeal from assessments or determinations -
Notwithstanding subsection (1), where at any time the Minister assesses tax,
interest, penalties or other amounts payable under this Part by, or makes a
determination in respect of, a taxpayer

(@) under subsection 67.5(2) or 152(1.8), subparagraph 152(4)(b)(i) or
subsection 152(4.3) or 152(6), 164(4.1), 220(3.4) or 245(8) or in
accordance with an order of a court vacating, varying or restoring the
assessment or referring the assessment back to the Minister for
reconsideration and reassessment,

(b) under subsection 165(3) where the underlying objection relates to an
assessment or a determination made under any of the provisions or
circumstances referred to in paragraph (a), or

(c) under a provision of an Act of Parliament requiring an assessment to
be made that, but for that provision, would not be made because of
subsections 152(4) to 152(5),

the taxpayer may appeal to the Tax Court of Canada within the time limit
specified in subsection (1), but only to the extent that the reasons for the appeal
can reasonably be regarded
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(d) where the assessment or determination was made under subsection
152(1.8), as relating to any matter specified in paragraph 152(1.8)(a),
(b) or (c), and

() in any other case, as relating to any matter that gave rise to the
assessment or determination

and that was not conclusively determined by the Court, and this subsection shall
not be read or construed as limiting the right of the taxpayer to appeal from an
assessment or a determination issued or made before that time.

[49] [1donotagree with this submission. The aim of the provisions above is to limit
a taxpayer’s right to object or appeal. The provisions do not expressly give the
Minister the authority to reassess after a prior reassessment has been vacated.

[50] The respondent submits that the provisions have this effect by implication.

[51] If the respondent’s positionis accepted, this would enable the Minister to
reassess beyond the general reassessment period set out in subsection 152(4). In my
view, it would take clear language to do this. Subsections 165(1.1) and 169(2) are not
such provisions.

[52] Further, the language used in s. 165(1.1) and 169(2) make sense without
making the inference that the respondent suggests. Assessments are sometimes
permitted after an assessment has been vacated by a Court. Subsection 152(4.3) is
one sucha provision, and it is specifically referred to in these provisions. Itis not
necessary to infer that the Minister always has the authority to issue a reassessment
after an assessment has been vacated.

[53] Accordingly, | do notagree that the Minister had the authority to issue the
Fourth 1999 Reassessment. This reassessment was statute barred by virtue of
subsection 152(4).

D. Is Fourth 1999 Reassessment void or voidable?

[54] The respondent submits that, even if the Fourth 1999 Reassessment is statute

barred, the reassessment is nevertheless valid because Blackburn did notobject to it.
The argument is that a statute barred reassessment is not void but only voidable. The
reassessmentis valid unless it has been determined to be statute barred through the
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objectionand appeal process. Two arguments in support of this position were raised
by the respondent.

(1) Is Fourth 1999 Reassessment valid by virtue of s. 152(8)?

[55] The respondentrelies on subsection 152(8) to support the position that a
statute barred assessment is valid until it has beensuccessfully challenged. The
provisionis setout below.

152 (8) Assessment deemed valid and binding - An assessment shall, subject
to being varied or vacated on an objection or appeal under this Part and subject to
a reassessment, be deemed to be valid and binding notwithstanding any error,
defect or omission in the assessment or in any proceeding under this Act relating
thereto.

[56] This same argument was rejected by the Federal Court of Appeal in Lornport.”
The issue in that case was whether a statute barred reassessment vitiated a prior
assessment so that the taxpayer was not liable under the earlier assessment. The
Courtconcluded that the earlier assessment continued to exist.

[57] Inthereasons in Lornport, Stone J.A. considered an argument that subsection
152(8) supportsthe validity of a statute barred reassessment until it is set aside by
courtorder. In rejecting the argument, he stated at page 6233:

[...] It seems to me that [s. 152(8)] is not addressed to a situation where an
assessment is issued out of time but rather to a situation where an assessment is
issued in time but contains an “error, defect or omission” or that such is contained in
any proceeding under the Act relating to fit.

[58] This comment from Lornportis dispositive of this issue. Subsection 152(8)
does not save a statute barred reassessment.

(2) 1s Fourth 1999 Reassessment valid because no objection was taken?

[59] The respondentalso submits that the Fourth 1999 Reassessment is valid
because no objectionwas taken fromit.

[60] This argument was rejected by the Federal Court of Appeal in Canadian
Marconi, above. Theissue in Canadian Marconi was whether the Minister had the
authority to issue a reassessment outside the limitation period with the consent of the
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taxpayer. The Court agreed with the Crown that the Minister did not have this
authority.

[61] In his reasons, Mahoney J.A. considered whether a taxpayer mustobjectto a
statute-barred assessment. He concluded that this was not necessary unless the
Minister was alleging fraud or misrepresentation, in which case an objection was
necessary. The relevant excerpts are reproduced below.

6. The argument is that, notwithstanding the limitation period, the Minister may at
any time reassess any taxpayer in respect of any taxation year; the taxpayer may then
elect to waive the limitation period by not raising it in defence. That is the way
waiver comes into the process and, if the Minister had the power to reassess, there
could, in my view, be no reason at all why a taxpayer ought not, by foregoing a
private right to object to a reassessment, waive the limitation period. Since the
Minister may reassess any tax return at any time, the corollary to the argument is
that, at the whim of the Minister, every taxpayer is liable to be called upon in a
timely fashion, first by notice of objection and, if the Minister does not relent, by
institution of an appeal in the Tax Court, to assert the benefit of the limitation period
and be prepared to litigate to whatever level of appeal the Minister may, by leave or
as of right, elect to pursue the reassessment.

[...]

8.  The seminal decision is that of Cameron, J., in M.N.R. v. Taylor, 61 DTC
1138 [sic, 1139] at 1139 (Ex. Ct.), where it was said:

. .In every appeal, whether to the Tax Appeal Board or to this Court, regarding a
re-assessment made after the statutory period of limitation has expired and which is based
on fraud or misrepresentation, the burden of proof lies on the Minister to first establish to
the satisfaction of the Court that the taxpayer. . .has 'made any misrepresentation or
committed any fraud . . . ' unless the taxpayer in the pleadings. . .or at the hearing of the
appeal has admitted such misrepresentation or fraud. In re-assessing after the lapse of the
statutory period for doing so the Minister must be taken to have alleged
misrepresentation or fraud and, if so, he must prove it.

(Emphasis added.)

Absent a waiver as provided by subparagraph 152(4)(a)(ii), an allegation of
misrepresentation or fraud is implicit in an out-of-time reassessment.

9. Where the Minister alleges, expressly or implicitly, misrepresentation or
fraud, there is nothing offensive in putting a taxpayer on notice that he must
object to an out-of-time reassessment. It is, with respect, guite otherwise absent an
allegation of fraud or misrepresentation. An obvious policy consideration
nourishes the distinction in treatment.

(Emphasis added.)
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[62] The above passages makeit clear that it is not necessary to object to an out of
time reassessment, unless the Minister has alleged fraud or misrepresentation.” In my
view, Canadian Marconi is strong authority that an out-of-time reassessment is void
absentan allegation of fraud or misrepresentation. There is no such allegation in this
case.

[63] Before leaving this issue, | would comment that | have had difficulty
reconciling Canadian Marconi with an obiter commentin Lornport. Lornportwas
heard shortly after the Canadian Marconi decision. The relevant excerpts from
Lornportare set out below.

5 [...] The essential issue raised by the appeal is whether the motions Judge
erred in determining in effect that the second reassessment did not supersede and
vitiate the first reassessment with the result that the appellant could be rendered
liable to pay tax on the basis of the first reassessment. Counsel for the appellant,
in_a detailed and able argument, submitted that according to the statutory
framework (as contained in section 152 which confers the power of assessment
and in section 165, subsection 171(1) and section 177 which together confer the
right of a taxpayer to object to and to appeal against an assessment and for the
disposition _of an objection and an appeal), the second reassessment had legal
effect from the date it was issued and was presumed to be valid until it was finally
set aside by the Court order of April 20, 1989. The result, according to his
argument, is that, not being an additional reassessment, the second reassessment
superseded the first reassessment and rendered it null.

[..]

8 Counsel for the appellant also contends that despite the fact that the second
reassessment was issued out of time, its validity was preserved by subsection
152(8) of the Income Tax Act, which reads:

(8) An assessment shall, subject to being varied or vacated on an objection or appeal
under this Part and subject to a reassessment, be deemed to be valid and binding
notwithstanding any error, defect or omission therein or in any proceeding under this
Act relating thereto.

He argues that the second reassessment had life and remained alive until it was
finally vacated by the Court order of April 20, 1989. Although, as | have already
indicated, the statutory framework supports the appellant's submission that the
second assessment stood until it was set aside, in my view subsection 152(8) does
not support that contention. It seems to me that it is not addressed to a situation
where an assessment is issued out of time but rather to a situation where an
assessment is issued in time but contains an 'error, defect or omission' or that such
is contained in any proceeding under the Act relating to fit.
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9 | have come to the conclusion, in the particular circumstances of this case, that
the second reassessment, which was vacated by the court order of April 20, 1989,
did not supersede and nullify the first reassessment. It seems to me that the Court
order amounted to judicial recognition that the second reassessment, issued as it
was beyond the statutory time limit, was not legally issued. It did not, for that
reason, displace and render the first reassessment a nullity. That reassessment
continues to subsist, in my opinion.
(Emphasis added.)

[64] The questionis what is meant by the commentin paragraph 8 of Lornport that:
“[...] the statutory framework supports the appellant’s submission that the second
assessment stood until it was set aside [...].”

[65] This comment may suggest that the Court was of the view that a statute-barred
reassessmentis valid if no objectionto it has been made. If so, this is directly
contrary to the comment above in Canadian Marconi and no mention was made of
this casein Lornport. To add to the mystery, | would note that the judge who wrote
the reasons in Lornportwas also on the panel who decided Canadian Marconi a few
months earlier.

[66] The conclusionthat I have reached is that the obiter comment in Lornport
should not be considered to have overruled the comment in Canadian Marconi. |
would conclude that the comment from Canadian Marconi should be followed in this
Court.

[67] Counselfor the respondent, who was also counselin Canadian Marconi,
submits that this is reading too much into Canadian Marconi because the only issue
in that case was whether the Minister had the power to issue an out-of-time
reassessment with the consent of the taxpayer.

[68] | disagree with this. The comment in Canadian Marconi was not mere musing;
it was an essential part of the reasoning in the case.

[69] Finally, I would comment that the circumstances in this appeal illustrate the
concern expressed in Canadian Marconi. Why should the Minister be permitted to
extend the time for issuing consequential reassessments under s. 152(4.3) by issuing
an out-of-time reassessment? As suggested in Canadian Marconi, policy
considerations suggest that the Minister ought not be able to do this.

E. Does Fourth 1999 Reassessment affect a balance?
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[70] Counselfor Blackburn submits in the alternative that, even if the Fourth 1999
Reassessment is valid, the reassessment does not start the clock running for purposes
of s. 152(4.3) because that reassessment did not result in a change in a balance as
required by the provision.

[71] The term “balance”is defined s. 152(4.4) of the Act.

152 (4.4) Definition of “balance” - For the purpose of subsection (4.3), a
“pbalance” of a taxpayer for a taxation year is the income, taxable income, taxable
income earned in Canada or any loss of the taxpayer for the year, or the tax or
other amount payable by, any amount refundable to, or any amount deemed to
have been paid or to have been an overpayment by, the taxpayer for the year.

[72] Twould agree with Blackburn’s alternative argument. In my view, a balance
was changed by virtue of the amended judgment which vacated the Third 1999
Reassessment. The amended judgment declared the Third 1999 Reassessment to be
invalid and resulted in a reduction of the Part I tax from $2,125,564 to nil.

[73] Forthis reason | would conclude that the Fourth 1999 Reassessment did not
change a balance.

[74] Before concluding this part, | would mention that this argument was not raised
by the appellant in the notice of appeal and the respondent was not aware of it until
the appellant’s opening address. Counsel for the appellant informed me that the
argument had only recently been thought of. | raised a concernas to the fairness of
raising it so late. If the respondent had asked for time to make further submissions, |
certainly would have granted it.

I1l. Conclusion

[75] In the result, the appeal will be allowed, and the reassessments for the
2000 and 2005 taxation years issued by notices dated July 19 and 21, 2010,
respectively, will be vacated.

[76] The appellant will be awarded costs in accordance with the relevant tariff.

Signed at Toronto, Ontario this 16th day of July 2012,
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“J. M. Woods”
Woods J.

! The same issue was also addressed in the earlier decision of Canadian Marconi, above. The reasons for the Court’s
conclusion on this issueare no longerrelevant due to an amendment to s. 152(4) ofthe Act, which is the provision on
which the Court based its reasoning.

2 There may be other exceptions which are not necessary to consider here. An example that comes to mind is the Third
1999 Reassessmentissuedto Blackburn. The validity of this reassessment turned on a non-arm’s length determination.
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