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Campbell J. 
 
[1] Let the record show that I am delivering oral reasons in the appeal of 
James Wotherspoon. I heard this appeal yesterday. 
 
[2] On September 6, 2007, the Appellant executed a contract for the 
purchase of a condominium unit located at 207-6375 Whiskey Jack Road, Big 
White, British Columbia, from the vendors, Don Bigelow and his spouse, 
Frances Solmundson. The purchase was completed in late 2007. The Appellant 
purchased the unit to use personally as his residence. According to the 
purchaser’s statement of adjustments, the Appellant paid Goods and Services 
Tax, which I will refer to throughout as “GST”, of 6 percent in respect to this 
transaction in an amount equal to $8,340.00. According to the contract of 
Purchase and Sale, the Appellant acknowledged that the sale of this property 
was not GST exempt and that he would be responsible for paying any 
applicable GST in respect to the purchase price of $139,000.00. 
 
[3] The evidence of Don Bigelow, one of the vendors, was that he 
purchased this property in early 2005 and applied for and received a GST 
registration number in December of 2004. He testified that the property was 
purchased as a ski rental unit, with Okanogan Vacation Rentals looking after 
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the rental of the unit for the vendors. The vendors never resided in the 
condominium and Mr. Bigelow referred to it as an investment property. Some 
improvements were made to the unit prior to its sale in 2007 to the Appellant. 
Throughout the vendors’ ownership, rental income was declared, GST 
collected and remitted and input tax credits claimed. The rentals were short 
term, according to Mr. Bigelow’s evidence, and averaged seven to ten days.  
 
[4] According to correspondence from the solicitor, dated December 7, 
2007, the Appellant was advised that, pursuant to information received from 
the GST rulings department, GST was payable by the Appellant on the 
condominium purchase price, but he would still be eligible to apply for the 
New Housing Rebate because the property had been converted from 
commercial use to residential use. On December 11, 2007, the Appellant did 
apply for the New Housing Rebate and he successfully claimed a rebate of 
$3,002.40, based on the purchase price of $139,000.00. 
 
[5] On January 15, 2008, the Appellant submitted a general application for 
rebate of GST in which he requested a rebate of the entire amount of GST paid 
on this purchase as an amount that was paid by him in error. Although the 
Appellant successfully claimed the New Housing Rebate, the Minister of 
National Revenue (the “Minister”) denied the Appellant’s general application 
for rebate of GST.  
 
[6] The issue is whether the Appellant is entitled to receive this general 
rebate of GST paid in respect to the condominium purchase. The Respondent’s 
primary position is that, at the time of the purchase by the Appellant, the 
condominium unit was not a residential complex as defined in subsection 
123(1) of the Excise Tax Act, R.S.C. 1985, c. E-15 as amended (the “Act”) and, 
consequently, the sale was not an exempt supply according to this provision, 
and Schedule V, Part 1, subsections 2 (used residential property) or 4 (single 
home or condominium sold by builder) of the Act. 
 
[7] Rebate for payments of tax made in error is governed by subsections 
261(1) and (2). Based on the evidence before me, I have concluded that the 
GST tax was not paid in error as the sale was not an exempt supply. The 
condominium unit does not comply with the definition of “residential 
complex” set out in subsection 123(1) of the Act because all, or substantially 
all, of the use the vendors, Don Bigelow and his spouse, put the condominium 
unit to was rentals for periods of time of less than the 60-day periods referred 
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to in this provision. According to the evidence of Mr. Bigelow, the rental 
periods were of a short duration, generally seven to ten days.  
 
[8] In addition, the correspondence of the legal firm, Bishop & Company, 
states that the sellers used this property in the course of a business by renting it 
out on a short-term basis. Accordingly, the sale of this property to the 
Appellant was not an exempt supply pursuant to subsection 123(1) and 
Schedule V, Part 1, subsections 2 or 4 of the Act. 
 
[9] The evidence supports that the property was not a premises similar to 
those described in subsection 123(1), that the vendors used a company that 
arranged for the rentals, hired individuals to clean the unit, rented it for short-
term periods averaging seven to ten days and that the vendors never used it as 
a place for their personal residence. This means that the property falls within 
the concluding portion of subsection 123(1) and, therefore, it must be excluded 
from the definition of residential complex and considered a taxable supply 
made in the course of a commercial activity. 
 
[10] The Appellant did not adduce evidence that could demolish the 
assumptions upon which the Minister relied and upon which the assessment 
was based.  
 
[11] Although the Respondent presented several alternative arguments in the 
event that this Court might conclude that the property was a residential 
complex, since I have determined that the condominium unit was not a 
residential complex at the time of the purchase by the Appellant, I see no need 
to deal with the several alternative arguments in light of my conclusions. 
 
[12] The appeal is therefore dismissed without costs. 
 
Signed at Charlottetown, Prince Edward Island, this 8th day of July 2011. 
 
 

“Diane Campbell” 
Campbell J.
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