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BETWEEN:
RAYMOND F. WISEMAN,
Appdlant,
and
HER MAJESTY THE QUEEN,
Respondent.

Appeal heard on October 27, 2010, at Vancouver, British Columbia
Before: The Honourable Justice L.M. Little

Appearances:

For the Appellant: The Appellant Himself
Counsel for the Respondent: Matthew W. Turnell

JUDGMENT

The appeal from the assessment made under the Excise Tax Act with respect to
the Notice of Assessment numbered 695689, dated October 24, 2008 is dismissed,
without costs, in accordance with the attached Reasons for Judgment.

Signed at Vancouver, British Columbia, this 18th day of April 2011.

“L.M. Little”
Little J.
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A. FACTS

[1] Microtax Consultants Limited (“Microtax”) was incorporated under the laws
of the Province of British Columbia on March 3, 1981.

[2] Thebusinessof Microtax was to provide bookkeeping and financial consulting
services.

[3] On January 30, 2006, Microtax was dissolved from the B.C. Register of
Companies.

[4 OnMay 15, 2007, Microtax was restored to the B.C. Register of Companies.
[5] TheAppelant isthe President and the sole Director of Microtax.

[6] Microtax was registered under Part IX of the Excise Tax Act (the “ET Act”)
effective January 1, 1991.

[7] Atadl materia times, Microtax was required to file quarterly GST returns.
[8] Thesuppliesand services of Micotax were taxable at the rate of 7 percent.

[9] The period in issue is the period from May 1, 1997 to July 31, 2003 (the
“Period”).
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[10] On December 5, 2001, Microtax filed a “batch” of returns for the following
periods, as set out in Schedule “A” to the Reply. Schedule “A” reads asfollows:

Raymond F Wiseman v. HMTQ 2010-261(GST)!

Schedule "A™
Microtax Consultants Limited GST Reporting History s of October 24, 2008
Reparting Periods Received
From Ta Due Dl Dise Supplies GST ITC et Tax
19960201 19960430 1304 (ST SEI0TS
9670501 1997407-3) 19970807 H01=1205 17471 12304 (564617 537697
19970801 1997-10-31 200112+ W01-1205 11,10 . ($627.346) $13037
(9571 1401 19980131 I129E00-02 10a01-12405 14355 1, DOT.52 (ETIEST) S2EG 08
(960201 ]998-04.30 150601 2001-12405 7826 hLER (5611015 [$£3.19)
1994-05401 IE0T-30 11 0l-12405 14,218 005 1% (36TA24) B31%0]
|80 1998 10-11 199E-1 1-30 00-12405 15,304 10T 69831 837618
194g-11401 199011 [ Gea3-01 26112405 14,860 104015 $3da.14) S0eE
102401 F599=0d-30 [ GobLE-3] H01-12405 Z0.E3R 1.458.04 ($706.63) £752.00
15900501 1999.017-31 | Gog-08-1] 200112405 11,828 1156 (357555 524243
15500801 91037 |99 =30 2001-12405 £ T35 61144 ($584 300 ieed
19900101 2000u00-31 00-02-24 200112405 17,256 1,206.6( ($600.38) £608.13
JEHHT0T 20000430 2i-05-31 2001 -1205 E&T 6,88 ($619.21) {812.33)
(20000501 2000-07-31 J0H08-31 2001-12405 15441 1J0B0.%0 (61358, 407,02
000801 2000-|0=31 2001 1-30 2001-12405 RAET TN Fi ($5da. 007 512682
J000-10-01  2008401-31 20000228 2001-12405 6574 481,17 i$335.06) 1553.85]
SIH-0R00 2000 -04-30 2001-05-31 D00 = 12405 b5 45649 (388.54) (512245
Jeap={15-0| 2001 07-31 2001 -08-31 20071205 1924 114537 ($631,18) §715.11
20100 2{HH - 1031 2001-11-30 20080312 T.oE s (§136.50) #M21n
J00-1 100 2002401-31 J002-02-28 DOe-3-12 (TR LT 78331 (3157500 SA25 Rl
20000240 ERA04-50 2002405-31 00312 ([ ThLES (5178500 §384.15
201501 RT3 2409403 040312 2,740 19150 (5105145 BE6. 80
0208401 2002-10-31 20021202 040312 B 410 (354,509 (B52.50)
02-11-401  Za03401-31 T2 M-03-12 ] L [51140.23) ($11025)
M2 2003404430 FILIERTLR A J00d-03-12 13,647 HiN (51 89.00% §766.29
200340501 2003407-71 J00E-R-02 20d-03-12 B 132 TLTS {51470 §42875
aeddaf  S6U2E  (RILH0A4)  SRIGLM




Page: 3
[11] Infiling itstax returnsfor the Period, Microtax reported GST collectible in the
amount of $20,617.98 and claimed input tax credits (“ITCs’) of $12,349.44 for a
total net tax amount of $8,268.54.

[12] For the Period, Microtax failed to remit net tax ($8,268.54 - $792.11) or
$7,476.43.

[13] For the Period, Microtax was liable for unremitted net tax as well as related
penalties and interest of $15,943.72 (the “ Debt”).

[14] The debt of $14,739.68 (the total as of October 26, 2007) was certified in the
Federal Court on November 9, 2007.

[15] The Minister attempted to collect the Debt and was unable to realize any
amount of the Debt.

[16] By Notice of Assessment issued on October 24, 2008, the Minister assessed
the Appellant for a net tax of $7,476.43, a pendty of $4,328.87 and interest of
$4,138.42 in respect of a failure by Microtax to remit GST for the period from May
1, 1997 to July 31, 2003.

[17] The Appdlant filed an appeal to the Tax Court.

B. ISSUES

[18] Did the Minister properly assess the Appellant as a Director of Microtax for
the faillure by Microtax to remit GST?

[19] Did the Appellant exercise due diligence as a Director to prevent the failure by
Microtax to remit the net GST?

C. ANALYSISAND DECISION

[20] Subsection 323(3) of the ET Act provides asfollows:

(3) Diligence - A director of a corporation is not liable for a failure under
subsection (1) where the director exercised the degree of care, diligence and skill
to prevent the failure that a reasonably prudent person would have exercised in
comparable circumstances.
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[21] During the hearing, the Appelant said that he and his wife, Ellen Troobitscoff
(the “wife”), were the only two principals of Microtax. The Appellant said that there
were no other employees. He also said that his wife handled the administration of
Microtax and carried out all of the bookkeeping and reporting requirements. He said
that the last GST filing that she prepared for Microtax was for the period ending July
31, 2001.

[22] The Appedlant stated that, shortly theresfter, his wife became very ill with
brain cancer which resulted in the GST reporting requirements for Microtax
becoming overlooked.

[23] The Appellant said that, during his wife's illness and since her death on
October 29, 2002, he has suffered from depression and anxiety which made it very
difficult for him to take over the tasks and procedures formerly handled by hiswife.

[24] The Appellant also said that Microtax has suffered severe financia setbacks
due to hiswife' sillness and due to the fact that he had to restrict his work because he
had to maintain his home and aso provide care-giving services to his wife while she
wasill. (See Exhibit A-1.)

[25] Counsd for the Respondent said:

... the power to tax means very little without the power to collect that
tax. Because of this, Parliament has chosen to make directors liable for the net
tax owed by their corporation in certain situations. Parliament did so to
encourage directors to actively ensure the corporation's timely collection and
remittance of GST, and where the directors fail in that responsibility, to aid in the
collection of those amounts.

Section 3.3 [sic, read section 323] of the Excise Tax Act establishes that
liability. It makes directors jointly and severally liable to pay amounts of
unremitted GST payable by their corporation. This amount is determined by the
corporate assessment.

In this case, the appellant was a director of Microtax Consultants
Limited, a business that provided accounting services, and a business which in
fact specialized in providing tax advice.

For the GST reporting periods between May 1%, 1997 and July 31%,
2003, Microtax failed to remit its quarterly GST returns as required under the Act.
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These returns were eventually filed but in two batches, and sometimes up to four
years late.

Microtax did not include payment of the positive amount of GST that
was owed. The Minister assessed the GST returns by Microtax, again in two
batches, the first being ... March 21%, 2002 and April 15", 2005. The net tax
included in those assessments was $7,476.43. 1t is noteworthy that this amount of
net tax is the amount that was reported and calculated by the corporation itself in
filing its own returns. [Emphasis added)]

Despite these assessments for the amount of net tax and interest and
penalties, because they were late-filed, Microtax did not pay the assessments
when they were issued in 2002 and 2005, nor did Microtax object to the
assessments and dispute them. Indeed, there would be no basis, because they
were on their own figures.

After a number of years, the delinquent account finally found its way to
the collections officer, who pursued various remedies for collection against the
corporation without success. The collections officer then registered certificates,
certified the amount of the debt, and obtained the services of court-appointed
bailiffs to execute a writ of seizure and sale, which came back unsatisfied. As a
consequence of all these actions, the Minister had no choice but to pursue the
collection of the appellant personally as a director.

Now, essentially there are two issues, as | understand, that have been
raised by the appellant in this appeal. And the first is whether the appellant is liable
as a director for the unremitted net tax of the corporation. Second is whether the
appellant exercised the degree of care, diligence and skill to prevent the failure to
remit the GST that a reasonably prudent person would have exercised in comparable
circumstances.

(Transcript, page 15, line 16 to page 17, line 22)

[26] | have reviewed the situation in some detail and | have reached the following
conclusions:
1. The Appellant is liable under subsection 323(2) of the ET Act as the sole
Director of Microtax for the unremitted net GST of Microtax.
2. | do not believe that the Appellant exercised the degree of care, diligence

and skill to prevent the failure to remit the GST that a reasonably prudent
person would have exercised in comparable circumstances. From my
analysis of the evidence | have concluded that the Appellant did nothing to

prevent the failure by Microtax to remit the GST.
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[27] Theapped is dismissed, without costs.

[28] In Exhibit A-1, the Appellant referred to his wife's illness and subsequent
death and his persona health problems of depression and anxiety and said:

As aresult of these issues | am requesting a waiver of the application of pendties
and interest due to the unintentional late filing of these returns.

[29] AsaJudge of the Tax Court of Canada, | do not have the authority to waive
the penalties and interest.

[30] Subsection 281.1(1) of the Income Tax Act (the“IT Act”) provides asfollows:

281.1(1) Waiving or cancelling interest - The Minister may, on or before the
day that is 10 calendar years after the end of areporting period of a person, or on
application by the person on or before that day, waive or cancel interest payable
by the person under section 280 on an amount that is required to be remitted or
paid by the person under this Part in respect of the reporting period.

[31] Subsection 281.1(2) of the Act provides asfollows:

281.1(2) Waiving or cancelling penalties - The Minister may, on or before the
day that is 10 calendar years after the end of a reporting period of a person, or on
application by the person on or before that day, waive or cancel all or any portion
of any

() penalty that became payable by the person under section 280 before
April 1, 2007, in respect of the reporting period; and

(b) penalty payable by the person under section 280.1 in respect of a return
for the reporting period.

[32] It will be noted that the Minister of National Revenue has the authority to
waive penalties and interest. It appears that the extreme health problems suffered by
the Appellant and his wife may be sufficient to convince the Minister to waive the



Page: 7

penalties and interest. | strongly recommend that the Appellant discuss this waiver of
penalties and interest with officias of the CRA.

Signed at Vancouver, British Columbia, this 18th day of April 2011.

“L.M. Little”
Little J.
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