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BETWEEN:
DANIEL BEAUDOIN,
Appellant,
and
HER MAJESTY THE QUEEN,
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[OFFICIAL ENGLISH TRANSLATION]

Appeal heard on July 5, 2010, at Montréal, Quebec.

Before: The Honourable Justice Réal Favreau

Appearances:
For the appellant: The appellant himself
Counsel for the respondent: Marie-France Dompierre

JUDGMENT

The appellant's appeal from the reassessment dated April 23, 2009, made
under the Income Tax Act for the 2007 taxation year is dismissed in accordance
with the attached Reasons for Judgment.

Signed at Ottawa, Canada, this 25th day of November 2010.

"Réal Favreau"
Favreau J.
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Trandlation certified true
on this 10th day of January 2011
Johanna Kratz, Translator
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REASONS FOR JUDGMENT

Favreau J.

[1] Thisis an appea under the informal procedure from a reassessment made
under the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.), as amended (the Act), the
notice of which is dated April 23, 2009, and pertains to the appellant's 2007
taxation year.

[2] The only issue is whether the Minister of National Revenue (the Minister)
was justified in disalowing the wholly dependent person credit under
paragraph 118(1)(b) of the Act and the child amount under paragraph 118(1)(b.1)
for the 2007 taxation year. Subsection 118(5) of the Act provides the wholly
dependent person credit or the amount for a child under the age of 18 may not be
deducted under paragraphs 118(1)(b) and 118(1)(b.1) of the Act by a taxpayer
required to pay a support amount (within the meaning assigned by subsection
56.1(4) of the Act).
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[3] In making his reassessment dated April 23, 2009, for the 2007 taxation year
and in confirming it, the Minister relied on the following facts set out at
paragraph 7 of the Reply to the Notice of Appeal:

(a) The appellant and his former spouse, Ms. S. Y. K., stopped living together in
November 2004; [admitted]

(b) The appellant and Ms. S. Y. K. were granted a divorce on December 21, 2007,
[denied as wor ded, since the divor ce date was July 11, 2007]

(c) The appellant and Ms. S. Y. K. adopted their son in 2000, the year of his birth;
[admitted]

(d) On July 11, 2007, a divorce judgement was rendered in respect of the
appellant and his former spouse, in which they were granted shared custody of
their child with aternating weeks of custody; [admitted]

€) The divorce judgment states that the appellant must pay Ms. S.Y.K. child
support in the amount of $320 a month starting June 1, 2006, an amount that
was revised to $297.50 starting January 1, 2007. [admitted]

[4] The appellant challenges the respondent's position and refers to an
amendment of the divorce judgement made on July 2, 2008, by Justice Israél Mass,
which allocated all child tax credits for taxation years 2007 and following to the
appellant.

[5] The appellant also claims that he is entitled to the tax credits by operation of
subsection 118(5.1) of the Act, which makes subsection 118(5) inapplicable in his
case.

[6] The relevant provision of the Act in this dispute are subsection 56.1(4),
paragraphs 118(1)(b) and (b.1), and subsections 118(5) and (5.1), which read as
follows:

56.1(4) Definitions

The definitions in this subsection apply in this section and section 56.

“child support amount” means any support amount that is not identified in the
agreement or order under which it is receivable as being solely for the support of
arecipient who is a spouse or common-law partner or former spouse or common-
law partner of the payer or who is a parent of a child of whom the payer is alegal
parent.

“commencement day” at any time of an agreement or order means

(a) where the agreement or order is made after April 1997, the day it is made; and
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(b) where the agreement or order is made before May 1997, the day, if any, that is
after April 1997 and is the earliest of

(1) the day specified as the commencement day of the agreement or order
by the payer and recipient under the agreement or order in a joint
election filed with the Minister in prescribed form and manner,

(i)  where the agreement or order is varied after April 1997 to change the
child support amounts payable to the recipient, the day on which the first
payment of the varied amount is required to be made,

(ili)  where a subsequent agreement or order is made after April 1997, the
effect of which is to change the total child support amounts payable to
the recipient by the payer, the commencement day of the first such
subsequent agreement or order, and

(iv)  the day specified in the agreement or order, or any variation thereof, as
the commencement day of the agreement or order for the purposes of
this Act.

“support amount” means an amount payable or receivable as an allowance on a
periodic basis for the maintenance of the recipient, children of the recipient or
both the recipient and children of the recipient, if the recipient has discretion as to
the use of the amount, and

(a) the recipient is the spouse or common-law partner or former spouse or
common-law partner of the payer, the recipient and payer are living separate
and apart because of the breakdown of their marriage or common-law
partnership and the amount is receivable under an order of a competent
tribunal or under a written agreement; or

(b) the payer is a legal parent of a child of the recipient and the amount is
receivable under an order made by a competent tribunal in accordance with
the laws of a province.

118. Personal credits

(1) For the purpose of computing the tax payable under this Part by an
individual for ataxation year, there may be deducted an amount determined
by the formula

AxB
where
A isthe appropriate percentage for the year, and
B isthetotal of,

Wholly dependent person



(b)
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in the case of an individual who does not claim a deduction for the

year because of paragraph 118(1)(a) and who, at any time in the year,

(i) is

(A) a person who is unmarried and who does not live in a
common-law partnership, or

(B) a person who is married or in a common-law partnership, who
neither supported nor lived with their spouse or common law-
partner and who is not supported by that spouse or common-law
partner, and

(ii) whether alone or jointly with one or more other persons, maintains
a self-contained domestic establishment (in which the individual
lives) and actually supportsin that establishment a person who, at that
time, is

(A) except in the case of a child of the individual, resident in
Canada,

(B) wholly dependent for support on the individual, or the
individual and the other person or persons, as the case may be,

(C) related to the individual, and
(D) except in the case of a parent or grandparent of the individual,

either under 18 years of age or so dependent by reason of mental or
physical infirmity,

an amount equal to the total of

where

(i) $10,320, and

(iv) the amount determined by the formula

$10,320—-D

D is the dependent person’sincome for the year,

Child amount

(b.1) where
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(i) achild of the individual ordinarily resides throughout the taxation
year with the individual together with another parent of the child,
$2,000 for each such child who is under the age of 18 years at the end
of the taxation year, or

(i) except where subparagraph (i) applies, the individual may deduct
an amount under paragraph (b) in respect of the individual’s child
who is under the age of 18 years at the end of the taxation year, or
could deduct such an amount in respect of that child if paragraph
118(4)(a) did not apply to the individual for the taxation year and if
the child had no income for the year, $2,000 for each such child,

118(5) Support

No amount may be deducted under subsection (1) in computing an
individual’ s tax payable under this Part for a taxation year in respect of a
person where the individual is required to pay a support amount (within
the meaning assigned by subsection 56.1(4)) to the individual’s spouse
or common-law partner or former spouse or common-law partner in
respect of the person and the individual

(@) lives separate and apart from the spouse or common-law partner or
former spouse or common-law partner throughout the year because
of the breakdown of their marriage or common-law partnership; or

(b) claims a deduction for the year because of section 60 in respect of a
support amount paid to the spouse or common-law partner or former
spouse or common-law partner.

118(5.1) Where subsection (5) does not apply

Analysis

[7] It should first be noted that the judgement rendered by Justice Mass of the
Superior Court of Québec on July 2, 2008, in which he allocated all child amounts
to the appellant, cannot derogate from the requirements of the Act and particularly
those of subsection 118(5). The judge clearly exceeded the jurisdiction of his court

Where, if this Act were read without reference to this subsection, solely
because of the application of subsection (5), no individual is entitled to a
deduction under paragraph (b) or (b.1) of the description of B in
subsection (1) for a taxation year in respect of a child, subsection (5)
shall not apply in respect of that child for that taxation year.

by allocating to one party the benefits of the tax credits provided by the Act.
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[8] Subsection 118(5) of the Act stipulates that an individual may not claim the
wholly dependent person credit and the child amount when he or she lives separate
and apart from his or her former spouse or partner and must make support
payments to the former spouse or partner on behalf of a child.

[9] Inmy opinion, subsection 118(5) of the Act is clear and unambiguous. Since
the conditions of application have all been met, the appellant cannot succeed on the
basis of this provision.

[10] Subsection 118(5.1) of the Act is new law. It was added to the Act by
S.C. 2007, c. 35, subsection 36(2), applicable to taxation years 2007 and following.
The situation described by this provision seems to be the one where, solely because
of the application of subsection 118(5), none of the former spouses is entitled to a
deduction under paragraphs 118(1)(b) or (b.1) of the Act for a taxation year in
respect of achild.

[11] Unfortunately for the appellant, | do not agree that this provision can be
applied in his case. Under the Act, the appellant's former spouse is entitled to claim
the tax credits described at paragraphs 118(1)(b) and (b.1) of the Act in respect of
their child, and she is not disqualified from doing so solely by operation of
subsection 118(5). According to the information in the Notice of Appeal, the
appellant's former spouse did not receive a tax benefit for having custody of the
child, given her annual income.

[12] The appellant's former spouse is not disqualified from claiming the amounts
in question solely by operation of subsection 118(5), but she could contravene
Justice Mass's judgement. The solution here appears to be obtaining a further
amendment of Justice Mass's judgment.

[13] In light of the foregoing, the appellant cannot avoid the application of
subsection 118(5) by relying on subsection 118(5.1).

[14] The appeal is therefore dismissed.

Signed at Ottawa, Canada, this 25th day of November 2010.
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"Réal Favreau"

Favreau J.

Trandation certified true
on this 10th day of January 2011
Johanna Kratz, Trandator
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