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Toronto, Ontario
--- Upon commenci ng the Decision with Reasons on
Monday, October 27th, 2008 at 3:25 p.m

JUSTI CE WEI SVAN: | have heard
appeal s agai nst deci sions by the respondent M nister
of National Revenue that the Appellant is responsible
for Enpl oynent |nsurance prem uns and Canada Pension
Plan contributions for a nunber of workers listed in
Schedule B, and | think | can now give you the
nunber; yes. It looks like we are down to 54, there
bei ng six people who are incorporated. So we are now
tal ki ng about 54 workers.

For clarity's sake, of the people
listed in Schedule B of the Mnister's Reply, the
appeal has been withdrawn with reference to four,
being Peter Bandi, David Mck, Surjit Purewal and
Mel i ssa Schofield; and conversely, the appeals have
been allowed on consent of the Mnister wth
reference to Renato Chiappe, Paul WIfred Gascoi gne,
Jeyabal an Gunasi ngam Kamal Hanzic, Anton M| anov,
and Mark Scanion. That brings nme to 54.

For the record, notw thstanding the
fact that it cane out rather late in the trial that
all these workers are not exactly equal because sone

were paid on an hourly basis if they work in the
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city, and others were paid on a mleage basis because
they were on the highway, and sone have expenses t hat
ot hers do not have, all counsel and representatives
have agreed that | amto treat them equally on the
evi dence | have heard.

The M ni ster, in maki ng hi s
assessnments, relied on Regulation 6(g) under the
Enpl oynment | nsurance Act and Regul ation 34(1) under
t he Canada Pension Plan. Starting with reference to
the Enploynment |Insurance Act and whether these
appeal s should be allowed or dism ssed with reference
to that, because there are quite different
consi derations between the Act and the Plan, we have
the first issue as to whether or not the Act in 6(Q)
applies to independent contractors. That is
i nportant, because nany appellants assunme that
i ndependent contractors are free of enpl oyer
contributions and only enpl oyees have to be honoured
with a payer's portion.

But there is jurisprudence that is
quite clear, and it is adverted to by Counsel for the
M nister, a case called Sheridan v. MN R, which is
cited at [1985] F.C.J. No. 230 in the Federal Court
of Appeal. In construing the predecessor section to

section 6(g), which is 12(g), which has identica
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wording, it found that nurses placed by an appel |l ant
agency in enploynent in hospitals which were its
clients, were in insurable enploynent, even though
they had no contract of service either with the
agency or with the hospital.

I n OLTCPI I nc. V. MN R,
[2008] T.C.J. No. 359, | said | could see no materi al
di fference between nurses and dieticians, and in the
case before me, | can see no material difference
bet ween nurses and these truck drivers.

The inportant issues in order to
decide whether the Appellant is responsible for
enpl oynment insurance premuns, is whether or not it
fits into 6(g) of the Regulations, and that requires
four things: that it be a placenent agency, and it
was clearly admtted by M. Mirphy that, yes, the
Appel l ant is an enpl oynent agency.

Next, there has to be a pl acenent of
workers by the agency with its clients, and that
again was adm tted by the Appellant.

The third requirenent is that these
wor kers be placed under the direction and control of
the client of the agency. That takes a little
di scussion, so | wll dispose of the fourth one

before I go back to the third one.
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There has to be remuneration by the
agency. In this case, it is admtted that it was the
agency who renunerated these drivers, and then the
noney, with a mark-up, was billed back to the client.

As far as direction and control is
concerned, | have to differentiate between what
happens before the worker accepts the assignnent,
from the situation where the assignnent is not
accepted at all. | raise that because in this case
the evidence is clear that both types of worker had
this freedomto accept or reject assignnents, in town
or out.

When you cone to a pl acenent agency,
the Acts tal k about what happens once the worker is
pl aced, which presupposes that they accepted the
pl acenent . So, in all these cases in which the
pl acenents were accepted and the trucks were driven,
the question is: Did the client have direction and
control of these people who were placed with them and
who accepted the placenent? The evidence that | have
heard indicates that there was direction and
control. These drivers had to take a direct route to
their destination, and if they wasted gas, they were
responsi ble at their own expense for replacing it.

They were told where and what to deliver.
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The client owned the truck. This is
relevant not only to who owns the tools, but the
jurisprudence seens to indicate it is a mtter of
control, because if the client owns the truck, then
the client has the right as the owner to say how t hat
truck is to be used. It is alittle different if the
wor ker owns the truck. So the fact that the client
of the agency, the Appellant, owned the truck goes to
control and fortifies the conclusion that there was
direction and control.

To sunmari ze, there are four
requi renents under Regul ation 6(g) of the Enpl oynent
| nsurance Act. Al four have been satisfied by the
M ni ster that indeed these truck drivers retained by
t he Appellant, even though they may be independent
contractors, are brought into the schene of the
Enpl oynment I nsurance Act by Regulation 6(g), and
therefore with reference to the 54 workers, | find
that the appeal has to be dism ssed.

Let wus see iif it nakes any
di fference under the Canada Pension Plan. There is a
difference, and | can read what Regulation 34(1)
says. It is alittle |engthy:

"Where any individual is

placed by a placenent or

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720



© 00 N oo o0 B~ W N P

N N NN NN P PR R R R R R R R,
o M~ W N B O © 0O N O O b W N +— O

enpl oynent agency in
enpl oynent wth or for
performance of services for a
client of the agency and the
ternms or conditions on which
t he enpl oynent or services are
perfornmed and the remuneration
thereof is paid constitute a
contract of service or are
anal ogous to a contract to a
contract of servi ce, t he
enpl oyment or performance of
services i's i ncl uded in

pensi onabl e enpl oynent and the

agency or t he client,
whi chever pays t he
remuner ati on to t he
i ndi vidual, shall, for the
pur poses of mai nt ai ni ng

records and filing returns and
payi ng, deduct i ng and
remtting contributions
payable by and in respect of
t he individual under the Act

and these Regul ations, be

(613) 564-2727
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deened to be the enployer of
the individual." (as read)

In other words, ny function is to
review the evidence and see if the ternms or
conditions under which these truck drivers were
working constituted a contract or service or were
anal ogous t hereto.

In order to resolve this question, |
must examine the total relationship of the parties
and the conmbined force of the whole schene of
operations, and to this end, the evidence has to be
subjected to the four-in-one test laid down as
guidelines by Lord Wight, in Mntreal Gty v.
Montreal Loconotive Wrks Ltd. et al., and that is
cited at [1947] 1 D.L.R 161, and adopted by
Justice MacGuigan in Webe Door Services v. MNR
which is cited at (1986), 87 DIC 5025 in the
Federal Court of Appeal.

The four guidelines are the payer's
control over the worker; whether the worker or the
payer owns the tools required to fulfill the worker's
function; the worker's chance of profit; and risk of
loss in his or her dealings with the payer.

Starting wth the elenent of

control. In analyzing this case as it pertains to
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t he Regul ati ons under the Enploynent |nsurance Act, |
found that there was clearly direction and contro
and it is no different here, under the Plan, which
indicates that the truck drivers were enpl oyees.

As far as the tools are concerned, |
note that the main tool, the truck, was provided by
the client of the Appellant, and not the Appell ant
itself. But that mainly goes to control, as | have
al ready said, because he who owns the truck has the
right to control howit is to be used. It was argued
today by the Mnister that this truck was such an
important tool that that would weigh heavily in
favour of, again, these people being enpl oyees.

The problemis that there is a case
called Precision CGutters Ltd. v. MNR in the
Federal Court of Appeal, and Precision Cutters is
cited at [2002] F.C.J. No. 771, and it is a case
where the conpany was neki ng eavestroughi ng, and the
installers had their usual hamers, or whatever, but
a very large, very expensive nachine that took raw
alumnum and fornmed it into eavestroughs and
downspouts, that was owned and provided by the
payer. The Court of Appeal says:

"It has been held that if the

wor ker owns the tools of the
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trade which it is reasonable
for himto owm, this test will
point to the conclusion that
t he i ndi vi dual S an
i ndependent contractor even
though the alleged enployer
provi des special tools for the
particul ar busi ness. " (as
read)

| think that is exactly what we are
talking about. In this case, | have evidence that
there were the wusual tools provided by the truck
driver, such as his aids to navigation, maps and GPS,
safety goggl es, safety boots, hard hats and gl oves.
So | think this fits, as | said, into Precision.

W have here workers who are
providing the usual tools required, and that tends to
point to their being independent contractors. So
control points to their being enpl oyees; tools points
to their being i ndependent contractors.

Now we get to the chance of profit.
W have workers working in the city at $17 an hour,
and we have workers driving on the highways at sone
undi scl osed sum per mle. | note, first of all,

these rates were not negotiated, which is sonething
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t hat i ndependent contractors normally do. They were
set by the Appellant. That was the testinony of the
presi dent . That non-negotiation of rates tends to
i ndicate that the person is an enpl oyee, but that is
not the end of the chance of profit story, because
all these people, wherever they worked, in town or
out, did not have to work exclusively for the
Appel lant; they were free to go where they could get
t he best noney. And this, in fact, is why the
Appel | ant pays 70 per cent of the benefit plans, as
an incentive to have these people stay loyal to the
Appel | ant .

M/ conclusion fromthat is that both
categories of worker had an opportunity to profit
from sound managenent. They could choose to go
wherever they could get the highest rate of return.
In the one case of Amr Kilic, the evidence is that
he only had 20 per cent of his inconme from the
Appellant. In his case, it was very clear that he
could profit by sound managenent. Therefore, on
bal ance, even though there is that one factor that
tends to nmake it look |ike these people could be
enpl oyees, on balance the chance of profit factor
i ndi cates that they are independent contractors.

Now we get to the risk of |oss.

ASAP Reporting ServicesInc.
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This is the main difference, if any, between people
who work per hour in the city and those who work per
mle on the highway, in that the expenses are
different and therefore it nay nake a difference in
the risk of |oss. There were these expenses the
peopl e on the highway incurred, navigational aids,
maps and GPS, safety goggles, boots and hard hats and
gl oves, and out-of-town expenses for food and
accommodat i on.

| note that the people in the city
may need sonme sort of a city map. | doubt that a GPS
is as necessary in the city as it is on the highway,
but nevertheless, | guess this city is big enough
that a GPS would not be a conpletely useless
i nstrumnent. So | find that the expenses are
conpar abl e, except for the out-of-town expenses for
food and lodging incurred by those who are on the
hi ghways. Also, the drivers in and out were
responsi ble for mnor danages to the truck and the
cost of wasted fuel if they took the wong route and
ot herwi se got | ost.

But the evidence did not satisfy ne
that these expenses were significant. There is a
di fference between fixed and variable expenses, as

t he accountants here well know, and if one has fi xed
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12

expenses, they run on whether or not the person is
wor ki ng. The variable expenses are only incurred
when one is on the job. The only fixed expenses that
| see were these pieces of safety equipnent, which
did not add up to a lot of noney. The hotels and
food were only incurred if they were on the job on
t he hi ghway and earning noney. The nunber of tines
that there was mnor damages to trucks, | did not
hear evidence that that was a significant risk of
| oss.

The other thing that was rel evant
tone is that if one has the freedomto decline jobs,
that surely cuts down their risk of |oss, because
they can sinply turn down those jobs that did not
sound like they were attractive because there was a
long period out of town, and therefore a |ot of
hotels and a lot of neals. So | did not find that
there was a significant risk of loss with either
category of worker, and therefore the risk of |oss
factor, in ny view, indicated that these workers were
enpl oyees. O course, the hourly workers had even
| ess expenses and therefore even |l ess risk of |oss.

| want to advert briefly to this
right to refuse assignnents, which seens to be

getting increasing attention and inportance in the
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jurisprudence. If one has the right to refuse an
assignnent, the |law seens to be that that indicates
i ndependence, as opposed to subordination and contro
which indicates that the person is an independent
contractor. And, in addition, it goes to profit and
loss. Again | would refer you to Precision Qutters,
where the court said:
“In ny view, the ability to
negotiate the terns of a
contract entails a chance of
profit and risk of loss in the
same way that allowing an
i ndi vidual the right to accept
or decline to take a job
entails a chance of profit and
risk of loss.” (as read)

That is the Federal Court of Appeal,
setting down the significance of one's right to turn
dowmn a job; it goes not only to control, but to
profit and | oss.

That is the usual case, but the case
before ne is a little different, and | have already
tal ked about this, because we are not dealing with
peopl e who accept or turn down jobs. W are talking

about people who have already accepted a placenent,
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and so they are a little different. [If that is not
clear, | can hope to nmake it clearer.

The Court of Appeal is minly
tal king about people who, when they are offered a
job, either take it or do not. But here we have
peopl e who have been placed by a placenent agency,
and they have accepted that placenent, which is what
| was saying earlier, and in ny viewthat is alittle
different.

Under both Regulations 34(1) and
6(g) there is an assunption that the placenent has
been accepted, and once accepted, the question is
whet her the worker is under the direction and control
of the client. Here, except for those factors that |
have tal ked about, the right to refuse a project wll
mtigate expenses, but when it cones to the right to
refuse projects generally, it is excluded fromthis
analysis. It does not fit into the sane category as
Precision CQutters, because as | have said nore than
once, the project has already been accepted when
soneone accepts a placenent by a placenent agency.

Now we are in a position where the
control factor indicates that these people were
enpl oyees, the tools factor t hat they were

i ndependent contractors, the chance of profit that
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they are independent contractors, and the risk of
| oss that they are enployees. There are two on one
side and two on the other.
Wiich brings us to The Roya
Wnnipeg Ballet v. MN R, [2006] F.C.J. No. 339 in
the Federal Court of Appeal. The Federal Court of
Appeal in Royal Wnnipeg Ballet gives ne direction as
to what | am to do in these circunstances. As |
indicated in Logitek Technology Ltd. v. MNR
[2008] T.C. J. No. 309, while the common intention of
the parties that a worker be an independent
contractor in their working relationship is not
determ native of its legal nature, Royal W nnipeg
Ballet offers the following guidance as to its
rel evance. It is paragraph 81 of Royal W nnipeg
Bal | et :
"...what the Tax Court judge
shoul d have done was to take
note of the wuncontradicted
evi dence  of the parties
common under standing that the
wor kers shoul d be i ndependent
contractors and then consi der,
based on the Webe Door

factors, whet her t hat
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intention was fulfilled.”
(as read)

In this case, the Webe Door factors
are not determ native, and we have cases such as
Wl f v. Canada that offer guidance that the intention
of the parties takes on greater significance when the
four-in-one or Webe Door factors do not produce
conclusive results. WIf v. Canada, by the way, is
[2002] 4 F.C. 396 in the Federal Court of Appeal

Here, we have very clear evidence
that the conmon intention of the parties is that
these people be independent contractors, which
resol ves the issue, because the Webe Door factors
are equivocal .

That | eads to the conclusion that |
have to allow the appeals under the Canada Pension
Plan, that the ternms or conditions under which these
wor kers, both within and wthout the city, who were
wor ki ng were not anal ogous to a contract of service.

Finally, I need to address nyself to
the assunptions in the Mnister's Reply in the Notice
of Appeal. They present difficulties which | have
already alluded to, but quite often -- and to a
certain extent in this case, which is why | nention

it -- the assunptions nmay be true, but they are not
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probative of anything germane.
For i nst ance, here we have

assunmption 9(d), that M. Murphy 1is the sole

shar ehol der. That is surely nothing that can be
rebutted by the Appellant, and | have seen many
replies -- and this one fits a good deal into the

category of replies where you cannot rebut any of the
assunptions, because they are true; but they are not
probative of the four Webe Door factors or they do
not go into whether or not this enploynent is
anal ogous, and that creates problens because the
M nister can say, the assunptions have not been
denolished. | amafraid that is not good enough.

In this case, | think the only
assunption that was really denolished was 9(n),
having to do with the expenses, whether the workers
have expenses. Al the rest of them even though
they were not denolished, they were not conclusive.
So | would think that | have heard sufficient new
facts, or the facts were not very sufficiently
assessed or correctly assessed by the Mnister when
he was dealing with known facts with reference to the
Canada Pension Plan, that | conclude that his
deci si on was objectively unreasonabl e, whereas under

t he Enpl oynment Insurance Act | found it objectively
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r easonabl e.

That is all | have to say.

| appreciate your assistance.

have a split result, which is quite unusual

--- \Wereupon the excerpt concl udes.

e
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