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Toronto, Ontario
--- Upon comenci ng the Oral Reasons on Tuesday,
August 25, 2009 at 4:28 p.m

THE REGQ STRAR: The Court is now
resuned.

JUSTI CE VEI SMAN: | have heard four
appeals, two by M. Esan Ince-Mrcer and two by
Counsel, M. Allan Blott, against determ nations by
t he Respondent M nister of National Revenue that the
Appel I ant -1 ntervener, Esan |Ince-Mercer, was enpl oyed
under a contract of service while engaged by or in
M. Blott's law office during the period under
review, which is January 1, 2006 to May 16, 2007 and
t hat , accordi ngly, M. Blott was liable for
Enpl oynment | nsurance prem uns and Canada Pension Pl an
contributions with reference to that enpl oynent.

Each Appellant has intervened in the
ot her Appellant's proceedings. They nutually agree
that the Mnister was wong because, in their view,
M . Esan Ince-Mercer was a subcontractor or
i ndependent contractor of M. Blott's during the
period under review.

In order to resolve this question,
which has been variously characterized in the

jurisprudence as ‘fundanental’, ‘central’ and ‘key’,
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the total relationship of the parties and the
conbi ned force of the whole schene of operations nust
be considered. To this end, the evidence in this
matter is to be subjected to the four-in-one test
| aid down as guidelines by Lord Wight in Mntrea
(Gty) V. Mont r eal Loconoti ve Wor ks Ltd.

[ 1947] 1 Dom nion Law Reports 161, which was adopted
by Justice MacGuigan in Webe Door Services Ltd. v.
The M nister of National Revenue, [1986] 87 Dom nion
Tax Cases 5025.

The four guidelines are: the payer's
control over the worker; whether the worker or the
payer owns the tools required to fulfill the worker's
function; the worker's chance of profit; and finally,
the worker's risk of loss in his or her dealings wth
t he payer.

Wiile there are four guidelines
involved in the four-in-one Webe Door test, | ran
into a conplication because, upon reading the
Mnister's Reply to the Notice of Appeal, | had a
guestion as to whether the assunptions therein set
out in paragraph 7 were sufficiently clear so that
the Appellants were aware of the case that they had
to neet.

There are cases saying that the day

A.S.A.P. Reporting ServicesInc.
(613) 564-2727 (416) 861-8720



© o0 N oo o -~ wWw N P

N N N N N N B B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

of trial by anbush and surprise are |ong over and
that the Appellant or the taxpayer has the right to
know the case that he has to neet. That was an issue
that concerned me in this case to which | wll
subsequent |y al |l ude.

Specifically, as | put it to Counsel
for the Mnister, the sinple statenents in paragraph
or assunption 7(e) and 7(m, the former being that
there was a fixed salary earned by M. Ince-Mercer
and the latter being that he had expenses, raised the
guestion in ny mnd as to their sufficiency.

| drew Counsel's attention to
Justice L'Heureux-Dubé's decision in Hi ckman Mdtors
Ltd. v. The Queen, [1997] 2 S.C.R 336, that the
burden was upon the Appellant to rebut the
assunptions contained in the Appellants' Notices of
Appeal , but no nore.

Adverting first to the elenent of
control, Counsel for the Appellants, who is obviously
well aware of the lawin this area on his own, talked
about subordination, which | thought was excellent
because, per sonal |y, I find the concept of
subordi nation a useful tool that we in the comon-| aw
jurisdictions have started to inport from the

Quebec Civil Code, specifically Article 2099, which
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defines i ndependent contractors as those who have no
subordinate relationship with their payers.

The converse of that propositionis
that, if one is to be an enpl oyee, then there nust be

a relationship of subordinati on between the payer and

wor ker .

| have found it useful in all cases
that | have heard, including today's, to think not
only in ternms of control but in ternms of
subordination. | do appreciate Counsel's raising of

t hat concept.

The evidence is that during the
peri od under review, January 1, 2006 to May 16, 2007,
M. Ince-Mercer was a person who was freshly called
to the Bar after conpleting his articles wth
M. Blott's firm There, he decided to specialize in
personal injury matters. The evidence is that he did
that work primarily in M. Blott's office but also at
hone, where he had an office and would work |ate at
ni ght .

Sonetinmes he would conme in to
M. Blott's office at noon, which satisfies nme that
M. Blott did not have M. Ince-Mercer punching a
clock and he did not have strict control over his

com ngs and goings. This particular factor tends to
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indicate that he did not have strict control over
M. Ince-Mercer.

As | understand it, M. Blott's
clients would see M. Blott. He would sign the
retainer and then the file would be turned over to
M. Ince-Mercer to do the paperwork such as the
i ssuing of process and preparation of pleadings. |
accept that M. Ince-Mercer's work on the file would
constitute 80 per cent of the tine and effort
required.

On  the other hand, it was
M. Blott's firm and M. Blott's «clients that
M. Ince-Mercer was working on. The big decisions
were deferred to M. Blott as well as the
all -inmportant procedures at the end of a |awsuit or
potential lawsuit, such as nediation and settlenent
conferences and, in the rare case, an actual trial.

It is the Appellants’ position that
M. Blott subcontracted 80 per cent of the work to
M. Ince-Mercer under a contract for services, as
distinct froma contract of service.

There was evidence that the two of
them tal ked about an ultimate plan, which was not
reduced to witing, but that the ultimte plan was

that M. Blott, with sone 30 years' experience, was
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| ooking to retire, actually for a second time, and
that M. Ince-Mercer woul d take over the practice.

| was interested in that particular
pi ece of evidence because of a case called Wodl and
| nsurance Ltd. v. The Mnister of National Revenue,
[2005] T.C. J. No. 276, a decision of my Brother
Justice Bowie. That was a very interesting case
because it was a case of a salesperson who was
wor king very hard to build up the clientele and the
busi ness of the person for whom he worked. Because he
was building up a business, the issue was whet her he
was or was not an independent contractor.

Justice Bow e said sonething that |
find very sensible. He said if sonmeone is building up
a business and is therefore to be held as an
i ndependent contractor, he has to be building up his
own busi ness, not sonebody else's. O course, it is
obvi ous why that would be of interest to nme in this
case, because M. Ince-Mercer was clearly building up
M. Blott's clientele and his business. There is no
evidence that he had any clients of his own. As a
matter of fact, he said in the wtness box that these
were M. Blott's clients, and it was his office and
he had the ultimate authority over the big decisions.

That detracts, | would say, fromthe
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argunent that M. Ince-Mercer was an independent
contractor but, in these cases, there is always
evi dence goi ng both ways. As we all recognize, it is
a matter of deciding on which side the matter falls
on the bal ance of probabilities.

| did have trouble giving a great
deal of credibility to the argunent that a neophyte
in the practice of law, working for a man wth
30 years' experience, was not in a subordinate
relationship with him but an independent one.

Wiile | was inpressed by Counsel for
the Appellants, there was one area in which ny view
of the law differed fromhis. The argunment of Counse
was that M. Blott did not have de facto control over
80 per cent of the work done on the files. But the
law is not that de facto control is what is
inmportant. The law is, it is the right to contro
that is inportant; de jure rather than de facto.

You wll find that in a nunber of
cases. If you want to read a summary of those cases,
you can consult Logitek Technology Ltd. v. The
M nister of National Revenue, 2008 TCC 331. It is a
decision of nmy own on Mawy 6, 2008, Court Docket
2006- 2748( CPP)

| was interested in M. Blott's
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right to control M. Ince-Mercer. W have a situation
where it is M. Blott's firm M. Blott's clients,
where he has the whole financial investnent, where
his reputation is at stake and he has responsibility
and risk. Surely in those circunstances he has a
right to control. In fact, when asked, he admtted
that he had the right to control and to dictate to
M. Ince-Mercer not only what he did but how he did
it.

| mght interject parenthetically
that the law is so technical and deals wth such
subtle distinctions that there are cases where it
makes a difference whether the payer has the right to
dictate what to do but not howto do it. But, in this
case, once it is established that M. Blott had the
right to dictate to M. Ince-Mercer both what to do
and how to do it, that clearly points to a great deal
of the right to control, which indicates that the
wor ker is an enpl oyee.

Adverting to Counsel's interest in
subordi nation, again, | would find it very difficult
to believe that M. Ince-Mercer, fresh out of school,
woul d not be subordinate to a man of 30 years'
experience, and is working in his firmwth all the

aforenmentioned responsibilities. It being his
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investment and his clientele, | really was not
satisfied they are in any way dealing as equals or on
an even plane. It is clearly a situation of a
subordi nate dealing with a principal

The control factor indicates that,
during the period under review, M. Ince-Mrcer was
an enpl oyee.

Adverting to tools, the conclusion
in ny viewis equally clear in the sane direction.
Enpl oyees have honme offices and honme conputers and do
some work at hone. They have vehicles in order to get
to work, they have conputers. But in this case, there
were so many of the tools required by M. Ince-Mercer
to do his job and that were provided by M. Blott
that the tools factor, it was very clear that it
indicates that the tools were supplied by the payer,
indicating that the worker was an enpl oyee.

In case you are interested, the
reason the | aw has devel oped an interest in ownership
of tools, according to the American Re-statenent, is
t hat he who owns the tools, controls how those tools
are used.

In case | have not been sufficiently
particular in the sort of things that were supplied

by M. Blott, we have everything from an office,
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par al egal s, law cl erks, student s, a library,
receptionist, fornms; the list is quite |ong.

The four-in-one guidelines set out
in Montreal Loconotive and in Webe Door were only in
service of ascertaining the total relationship
between the parties in law. The evidence that there
was a plan that someday M. Ince-Mercer would be
owner was vague. It mght be a hope, but it was not
reduced to witing and it was not sonething that |
could take as a serious piece of evidence that
M. Ince-Mercer had really in any way any proprietary
ownership in this business of M. Blott's, even in
the near future. Again, I have referred to
Justice Bowi e's decision as to why that was rel evant.

Again, we have M. Ince-Mercer
telling us very clearly that these were M. Blott's
clients. It really was not his own clientele he was
bui l di ng up; he was working on M. Blott's clients.

The evidence led ne to a very clear
picture of an actuality that what we have here when
one | ooks at it objectively, which is nmy role, is a
person whose job and whose specialty is to work on
pl eadings in the area of personal injury. He is a
neophyte, fresh out of law school. While he m ght

have done 80 per cent of the work on the file or
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consunmed 80 per cent of the tine — | amreally not
clear, which are necessary to close a file — but it
was M. Blott who was seized of the client and of the
retainer and cane into the picture when it cane to
settlenent, nediation and carriage of the trial.

| found nyself wondering if it could
be argued that a certain percent of the file was
subcontracted to the paralegal. You do get to a point
where the argunent that is really the one that the
Appel lants are relying upon, begins to |ose sone
force and effect.

The indications so far as tools and
control are concerned are clear; they both indicate
that M. Ince-Mercer was an enployee in the period
under review.

| have saved profit and | oss for the
last, and really | amtal ki ng about them out of order
because the evidence is clear that, with a fixed
salary of a thousand dollars a nonth, M. Ince-Mercer
had no chance of profit. Again, it was not his
busi ness he was building, it was M. Blott's.

Simlarly, with expenses, | accept
that he did have Law Society dues and errors and
om ssi ons insurance, and his hone office and his home

conputer and his vehicle, but there is no evidence
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that constitutes a risk of loss in the sense of
busi ness expenses exceedi ng busi ness i ncone.

| get back to this issue as to
whet her those two Webe Door factors, chance of
profit and risk of loss, were sufficiently clearly
pl eaded in the assunptions so that both Appellants
knew the cases they had to neet.

| decided that, vyes, they were
sufficiently clearly pleaded in the assunptions for a
nunber of reasons; the first of which is that both
Appel l ants were represented by very abl e Counsel who
knew quite well the law in this area and that there
was no conplaint that they did not know the case they
had to nmeet so far as chance of profit and risk of
loss is concerned. As a matter of fact, it was nme who
rai sed the i ssue and nobody el se.

At the risk of being redundant,
there was no argunent that the Appellants were not
prepared to face those issues.

The total relationship between the
parties is clear; it points to M. Ince-Mrcer being
an enployee under a contract of service. Al four
W ebe Door factors point in that direction.

Counsel has raised the Royal

Wnni peg Ballet v. The Mnister of National Revenue
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case, 2004 TCC 390, which does stress the inportance
of the nutual intention of the parties, which I am
prepared to accept for argunent purposes that it was
mutual ly intended that M. Ince-Mercer would be an
i ndependent contractor. But if you read WIf v. The
Mnister of National Revenue, 92 D T.C = 1858,
together with Royal Wnnipeg Ballet, it becones clear
that, although there are various statenments by
various judges, the intent of the parties as
articulated in Royal Wnnipeg Ballet is only rel evant
if the Webe Door four criteria produce inconclusive
results. The results are so conclusive in this case
that the nutual intent does not carry the day.

It is trite law that the burden is
upon the Appellants to rebut the presunptions
contained in the Mnister's Reply to their Notices of
Appeal, which are to be found in paragraphs 7.
Counsel, very fairly, agreed with nost of them wth
t he exception of 7(b), (c), (k), (n), (o), (q), (r),
(s) and (v).

Starting with 7(b), | have found
that the worker was indeed hired. Under 7(c), |
acknowl edge that the evidence indicates that both
worked on the personal injury files. But of

inmportance is that the 20 per cent worked on by
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M. Blott was what | would call the key 20 per cent
because it involved the major responsibility areas
such as settlenents, nediations and trials. | would
say that M. Ince-Mercer, who did the paperwork, had
a subordinate role in those areas of responsibility.

Paragraph 7(k) was true, but as |
have already said, this factor of the worker having
his own honme office and expenses is not unusual anobng
enpl oyees.

Paragraph 7(n), I accept t he
position of the Appellant that the files were not
assigned, and that the worker, M. Ince-Mercer, had
the right to refuse. That is quite interesting
because there are a nunber of cases, one of which is
Precision CGutters Ltd. v. The Mnister of Nationa
Revenue, which is cited at [2002] Federal Court
Judgments No. 771, at paragraph 27. They say, and |
will quote:

"..In ny view, the ability to
negotiate the terns of a contract
entails a chance of profit and
risk of loss in the same way that
al l owi ng an individual the right
to accept or decline to take a

job entails a chance of profit
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and risk of loss.”
| was, of course, very interested
when | heard that M. Ince-Mercer had the right to
decline to take on files. | was even nore interested
to hear the reason. Hi s reasons, w thout exception,
had really nothing to do with independence as opposed

to subordination. It is not a case of - you can pick

any trade - a plunber, saying, "I refuse to work on
this house." That I's independence. But in
M. Ince-Mercer's case, | found that, congruent with

t he highest standards of the |egal profession, his
reasons were that, "I already have so nuch on ny

plate that | can’t really do the best possible job,"

or, "This is not in nmy area of expertise, and
therefore | decline to take it.” | found a
di stinction between M. Ince-Mercer's right of

refusal and the sort of right of refusal to be found
in cases such as Precision Cutters, and it did not
lead to the inference that he was an independent
contractor.

Assunpti on 7(0) was clearly
denol i shed. The things that notivated M. Ince-Mrcer
were legal limtation periods, the rules and
regul ations of the Law Society of Upper Canada, the

client's needs, and the exigencies of each case.
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Those are what determned his priorities and his
deadl i nes, not the payer.

Paragraph 7(q) is true, and | accept
that the formthat M. Blott put his nane on was pro
forma. But the formthat that form was attached to,
nanely the pleadings, certainly was not. | am quite
satisfied that anyone with 30 years' experience woul d
very carefully peruse any docunment of inportance
going out of his office, particularly one that he had
to certify for court purposes, just as a matter of
the caution of good counsel, and also being the
person who owns the business and values the client.

Paragraph 7(r), as to who is
responsi bl e for resol ving custoner conplaints, we are
getting into things that really do not pertain to the
| egal industry; we are not tal king about sonmeone who
i s manufacturing door handles. As M. Blott said, he
had trouble identifying wwth it in his context, and
so | put no real weight on it.

The same is with 7(s), tal king about
wor k having to be redone. | know why it is there; it
is there because if sonebody is painting a wall and
they do a bad job and they have to repaint the wall,
if they are an independent contractor they have to do

it on their owm tinme and at their own expense. |If
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they are an enployee, their salary goes right on
while they are repainting the wall. That is not
pertinent to the topic before us, and | do not really
know why it is in these assunptions.

This brings nme to 7(v), personal
services. | also found this one not probative. It is
t here because of cases |ike Ready M xed Concrete v.
the Mnister of Pensions, 1968 1 All-England Reports
443 in the Queen's Bench Division. The Court says
t hat :

"Freedom to do a job either by
one's own hands or by another's
is inconsistent with a contract
of service ..

That is wusually quite helpful in
deciding who is an enpl oyee and who is an independent
contractor. Unfortunately, nothing in lawis entirely
sinple because, if | quote the -exanple of a
physi cian, surely you want your physician to be the
one to do the operation on you and yet he is stil
clearly an independent contractor. | would equate
soneone with the expertise of M. Ince-Mercer to a
physician in that, even though you would Iike himto
do his work personally, that does not detract from

the fact that he could be an i ndependent contractor.
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But in this case, it was not
probative because it is accepted by anybody who
resorts to | egal services that there are paral egal s,
there are title searchers, there are other people who
wi Il be involved in managi ng your file. The evidence
does not substantiate that M. Ince-Mercer had to
performhis services personally and, even if it did,
it is not necessarily probative.

The burden, as | have said, is upon
the Appellant to rebut the assunptions contained in
the Mnister's Reply to the Appellants' Notices of
Appeal , and there were sonme assunptions successfully
rebutted. But the |aw according to the Federal Court
of Appeal in Jencan Ltd. v. The Mnister of Nationa
Revenue, [1997] Federal Court Judgnents No. 876, is
that if the remmining assunptions that have not been
rebutted are sufficient to support the Mnister's
determ nation, that suffices. They do not have to
rebut all the assunptions.

In this case, it is quite clear that
there are sufficient assunptions remnaining to support
the Mnister's determ nations.

| have investigated all the facts
with the parties and the wtnesses called on both

Appel |l ants' behalf, none being <called by the
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Mnister, to testify under oath for the first tine.
| found no new facts and nothing to indicate that the
facts inferred or relied upon by the Mnister were
unreal or incorrectly assessed or m sunderstood. |
can find no business that M. Ince-Mercer was in on
hi s own account.

The Mnister's conclusions are
objectively reasonable. In the result, the appeals,
al | four, wil | be dismssed and all f our
determ nations of the Mnister will be confirned.

Centl enen, | thank you both for your
assistance. | shall appear again at 9:30 tonorrow
nor ni ng.

THE REG STRAR Thank vyou, sir.

Court is closed for the day.

--- Wiereupon the excerpt concluded at 5:09 p.m
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