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 These are the reasons for judgment 

in Angela Alfonsi v. The Queen, 2008-2070(GST)I. 

 The Appellant is contesting an 

assessment of GST on rent she received from 

Creative Building Maintenance Inc. (“Creative”) 

between January and May 2006 for the lease of 

commercial premises located at 2205 Dunwin Drive in 

Mississauga.  Ninety per cent of the shares of 

Creative were owned by a company wholly owned by 

Ms. Alfonsi's husband.   

 Ms. Alfonsi did not charge 

Creative any GST on the rental payments as a result 

of legal advice she received from a Toronto law 

firm.  The lease drawn up by that firm specified 

that the rent payable by Creative was paid non-

inclusive of GST, and that Ms. Alfonsi agreed not 

to charge GST to Creative.   

 In these proceedings, Ms. Alfonsi 

takes the position that it would be unfair and 

contrary to the intention of Part IX of the Excise 

Tax Act to hold her liable for GST that she did not 

collect on the rent charged to Creative, because 

Creative has gone bankrupt, and she can no longer 

recover the GST from it.  Had Creative not gone out 

of business, it could have paid her the GST and 

claimed the input tax credit in the same amount. 
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 She also says that it was 

reasonable for her to rely on the legal advice she 

received that she was not required to collect GST 

on the rent. 

 It is clear from the evidence that 

Ms. Alfonsi made a taxable supply of real property 

by way of lease to Creative, and that she was 

thereby obligated to collect and remit the GST in 

respect of the supply.  The obligation is a 

statutory one, and cannot be contracted out of by 

agreeing not to collect the GST from Creative.   

 The Appellant maintains that her 

appeal should be allowed on the grounds of 

fairness.  Unfortunately, this Court has no 

equitable jurisdiction, and where the wording and 

provisions of the GST legislation are clear, the 

Court must apply those provisions.  I agree with 

counsel for the Respondent that the inability of 

Creative to obtain an input tax credit is not 

relevant to the Appellant's obligation to collect 

and remit the GST in issue.  Creative and the 

Appellant are separate parties, and the respective 

rights and obligations cannot be consolidated in 

the manner suggested by the Appellant. 

 I also agree that the Appellant's 

reliance on legal advice is not a defence to the 
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assessment.  She was under a statutory obligation 

to collect and remit GST on the rents, and a 

mistaken belief that she was not cannot free her 

from that obligation.   

 While I sympathize with the 

Appellant's position, she has not shown that the 

assessment is incorrect in law.  The appeal must be 

dismissed.   


