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(Revi sed version of transcript of reasons for judgnment given at the

hearing in Moncton, New Brunswi ck on Septenber 9, 2008)

DECI SI ON PRONOUNCED ORALLY BY MR, JUSTI CE
HOGAN, J.T.C C

| will summarize. The issue was whether, as declared in the
proceedi ngs, the enploynent of Linda Bell avance, the appell ant,
was insurable during the period in question, as defined under

paragraph 4 of the reply to the notice of appeal.

The basic question for the court is: was there an
enpl oyee/ enpl oyer rel ationship between the them during the
period in question, during which there was a |ayoff—but with
the claimby the appellant that she was called back inmedi ately
thereafter, to work at the sane duties she perforned

previ ously?

| listened to the appellant attentively and found she
testified very openly. | asked many questions and she al ways

answered themdirectly.

She shared two facts with nme; first, that the conpany
operated before March and second...this fact was corroborated

by the conpany's accountant who admtted that there was in fact
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an undecl ared operation, then |later a decision to declare the

i ncome in question.

Ms. Bell avance testified that after her layoff, she was
cal |l ed back, and the Court has no reason to doubt this, she was
call ed back to her duties and was again an enpl oyee of the

conmpany in question.

When | asked St éphane Lebl anc questions, | do not believe he

testified as honestly as Ms. Bel |l avance.

At first, | asked this question to test his credibility: was
t here any undecl ared i nconme? He was evasive. | continued ny
line of questioning, and finally he answered yes, there may

have been at the beginning, there was.

Then, when | asked about the "pocket bike," he was evasive,

and finally admtted there was undecl ared i ncone.

The Court therefore has strong reservations as to this

witness's credibility.

| asked for his explanation of the new arrangenent. He said
M. Leblanc, after the... There was a break and then a new
| egal arrangenment that cane into force wth M. Leblanc, giving

hi m nore freedom t han before.



The reason—before, he was not managi ng the conpany well, he
took too rmuch noney, then it was decided that he woul d have
nore freedom and he woul d decide hinself how to nanage the

conpany, build it up and find noney.

| have trouble believing this version of the facts because

normal Iy, | think..
The conpany owner testified... He showed that he is an
i nformed businessman. | would tend to think that normally,

during financially difficult times, the reigns wuld be
ti ghtened, that the manager at fault would have his w ngs

clipped, not be given nore freedom

| do not have to decide on this issue, but one of the
conclusions | draw fromthese facts is that they entered into a
new contract, which they called a "managenent contract"” but it
was the same enpl oynent contract that existed before and after
since he remai ned an enpl oyee of the conpany in question and

was an enpl oyee in a managenent position.

He or the owner could also call Ms. Bellavance back and
there could have been a rel ationship of subordination either
wi th her husband or the accountant working at the time; M.
Bel | avance did in fact continue working during the period in

guesti on.



As for the conpany owner, | asked a few questions about the
undecl ared i ncome and he replied, [TRANSLATION] "I am not aware,

| didn't know, I was not always there." He did not admt to it.

| asked himabout the “pocket bikes” and undecl ared incone

and: [ TRANSLATION] "But | amnot there, | don't know. "

However, he knew that the conpany was not running well, so
there, I ama little...l do not give nmuch credibility to his
testi nony.

As a result, ny decision wll be based on the facts and M.

Bel | avance' s testinony, which was frank..

The issue before the court is one of believing there
was an enpl oynent relationship during the period in question,
and | find that there was insurable enploynent during that

peri od.

| will not make a decision on the other issue because it is

not a question that was put before ne.

Thank you.
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