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REASONS FOR ORDER
(Edited transcript of Reasons given orally from the Bench
on October 31, 2008, at Toronto, Ontario.)

[1] HONOURABLE MR. JUSTICE JORRE: I will now render my decision
with respect to the Respondent's motion in the appeal of Denee Ross v. Her
Majesty the Queen.

[2]  On June 3, 2008, subsequent to a show cause hearing on May 29, 2008,
Mr. Justice Hershfield made an order that examinations for discovery be completed
by written questions and answers pursuant to sections 113 and 114 of the rules no
later than August 29, 2008; he also ordered that the matter be set down for hearing
at 9:30 am on November 18, 2008.

[3] I have before me a motion for an order dismissing the appeal for delay and
for failure to comply with a court order. Alternatively, the Respondent seeks an
order that the Appellant serve answers to the written questions on or before
November 7, 2008.

[4] The Respondent's motion record was served on the Appellant on October 23,
2008.

[5] The Appellant did not appear at the hearing of this motion.

[6] The Notice of Appeal in this matter was filed on November 28, 2005. The
Minister's reply was filed on February 24, 2006. The Respondent filed its list of
documents on July 13, 2006.

[7] As a result of a status hearing on June 27, 2007, the Appellant was ordered
by Madam Justice Woods to file and serve her list of documents no later than
August 17, 2007; the same order ordered the parties to have discoveries by
October 31, 2007 at the latest. The Appellant's list was filed on August 17, 2007.

[8] The discoveries were not completed in accordance with the order of
Madam Justice Woods and there was a show cause hearing before Mr. Justice
Hershfield on May 29, 2008 resulting in the order of June 3, 2008 that I previously
referred to.

[9] The affidavit in the motion record and the exhibits thereto indicate that the
Respondent sent written questions to the Appellant by registered mail on July 28,
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2008. As of the date of the affidavit, October 23, 2008, the Appellant had failed to
provide any answer to the written questions.

[10] On August 30, 2008 the Appellant sent an e-mail to counsel for the
Respondent enclosing a letter saying that she needed at least two more weeks to
answer. On September 2, 2008 counsel for the Respondent sent an e-mail to the
Appellant saying that he would not oppose a motion if the Appellant chose to make
one, a motion seeking a two-week extension to the timetable for responding to the
questions.

[11] On October 10, 2008 the Appellant sent a letter by regular mail, registered
mail and by e-mail to the Respondent saying that if the Respondent did not receive
answers by October 17, 2008 the Respondent would bring a motion to compel
answers and seek costs. That motion is what is before me.

[12] This matter began at the end of 2005; two and a half years have gone by
since then. Based on the sequence of events described above, it is clear that the
Appellant is not actively pursuing her appeal. The Appellant is taking a reactive
approach to the matter.

[13] The Appellant is not diligent in pursuing the appeal and it is well established
that the obligation is on the Appellant to pursue their appeal.

[14] I note that the Respondent's letter of October 10 only spoke of an order
compelling answers, although the primary remedy now sought is for the appeal to
be struck. Of course, there is nothing wrong in seeking a greater remedy in the
motion.

[15] In all the circumstances, I have concluded that it would be appropriate for
me to grant to the Appellant the alternative remedy sought. I order that the
Appellant shall serve answers to the written questions on examination for
discovery on or before November 7, 2008.

[16] The Respondent shall have its costs on this motion — whatever the outcome
of the cause — and those costs will be set at the amount of $600 and shall be
payable forthwith.

[17] Thank you.
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