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I ntroduction

[1]  Inthe mid-1990s Maple Leaf Meats Inc. sought proposals across Canada for a
location to build a hog-processing facility.

[2] The City of Brandon felt that if such afacility were built in Brandon it would
offer significant economic benefits, including alarge number of new jobs.

[3] The City and the Province of Manitoba wanted to encourage the construction
of the plant in Brandon and entered into a Memorandum of Understanding with
Maple Leaf in December 1997. One matter dealt with in the Memorandum was the
treatment of Maple Leaf’ s wastewater.

[4] The municipality’s existing wastewater treatment plant would not be able to
deal with the wastewater from the proposed Maple Leaf facility and, as aresult of the
Memorandum as well as arrangements between the City and the Province, Maple
Leaf and the City entered into an Agreement for Waste Water Treatment Services on
March 31, 1999."

[5] Pursuant to the Agreement, the City was to build, own and operate a
wastewater treatment plant (the “new wastewater plant”) adjoining the

! Exhibit A-1, Tab 7.
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hog-processing facility that Maple Leaf would build. The City would accept and treat
wastewater from the facility. Maple Leaf agreed that the wastewater would be pre-
treated and that the wastewater sent to the City facility would meet certain standards.?
Maple Leaf also agreed to certain limitations regarding the quantity of water per day
and per week.

[6] The Agreement provided that the City would bear the cost of constructing the
wastewater facility® while Maple Leaf would pay all the operating costs, including an
amount for administrative costs.

Issue

[7] The City claimed® input tax credits (“ITCS’) with respect to the goods and
services tax (the “GST”) it paid on the expenditures for the construction of the
wastewater treatment facility.”> Thereis no substantive dispute as to the quantum.®

[8] The Respondent says that the City is not entitled to claim the ITCs in issue
because the wastewater treatment services supplied to Maple Leaf are exempt
supplies.

[9] ITCs may only be claimed to the extent that the City acquired the goods or
services on which it paid GST, potentialy giving riseto ITCs, for use in the course of
a “commercia activity”.” “Commercial activity” is defined to include a business
carried on by a person except to the extent that it involves the making of “exempt
supplies’ . “Exempt supplies’ are defined to mean suppliesincluded in Schedule V.°

[10] The Respondent says the supplies made by the City to Maple Leaf are exempt
supplies because they fall within Schedule V, Part VI, section 21 of the Excise Tax
Act (the“ETA”):

2 For example, limits on the quantity of solids and nitrogen in the wastewater per day and per week.

% The Province of Manitoba paid for about half of the municipality’ s construction cost.

*In its January 2004 return.

® The City filed an election under section 211 of the ETA with its January 2004 return. This resulted in the claim for the
ITCsindispute.

® The quantum is about $388,000. The notice of appeal claimed $745,345.20, but the parties advised me at trial that they
agreed that the amount should be reduced because 57.14% of the ITCs had aready been received by the City as
municipa rebates. The parties advised the Court that there might be some minor adjustments to the amount of
approximately $388,000 but said that if the appea were allowed they would be content to have the principle enunciated
and let any minor adjustment be made in the course of the reassessment.

" Subsection 169(1), ETA.

8 Subsection 123(1), ETA.

® Subsection 123(1), ETA.
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21. A supply of amunicipal service, if
(a) the supply is

(i) made by a government or municipality to a recipient that is an owner or
occupant of real property situated in a particular geographic area, or

(it) made on behalf of a government or municipality to a recipient that is an
owner or occupant of real property situated in a particular geographic area and
that is not the government or municipality;

(b) the serviceis
(i) one which the owner or occupant has no option but to receive, or

(i) supplied because of a failure by the owner or occupant to comply with an
obligation imposed under alaw; and

(c) the service is not one of testing or inspecting any property for the purpose of
verifying or certifying that the property meets particular standards of quality or is
suitable for consumption, use or supply in a particular manner.*

Alternatively the Respondent says that the supplies are exempt supplies because they
fal within Schedule V, Part VI, section 22:

22. A supply of a service, made by a municipality or by an organization that
operates a water distribution, sewerage or drainage system and that is designated
by the Minister to be a municipality for the purposes of this section, of installing,
repairing, maintaining or interrupting the operation of a water distribution,
sewerage or drainage system.

[11] The key portions of these two sections for the purposes of this appeal are set
out below:

21. A supply of amunicipal service, if
(a) the supply is
(i) made by a. . . municipality to a recipient that is an owner or occupant of

real property situated in a particular geographic area, or
... [and]

19 Thisis section 21 of Part VI of Schedule V' as amended by S.C. 2003, c. 15, s. 65. It is deemed to have come into force
on December 17, 1990 by virtue of subsection 65(2).
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(b) the serviceis

(i) one which the owner or occupant has no option but to receive, or

22. A supply of a service, made by a municipality . . . of installing, repairing,
maintaining or interrupting the operation of a water distribution, sewerage or
drainage system.

[Emphasis added.]

Facts and analysis™

[12] Thereisno substantive dispute asto the facts.

[13] There was one witness, Mr. Theodore Snure. Mr. Snure has a Bachelor of
Science in Civil Engineering and is a registered professional engineer in Manitoba.
He joined the City in 1981 as Assistant City Engineer. Subsequently, he became City
Engineer and, later, General Manager, Development Services. At the relevant times
he was City Engineer and his responsibilities included water distribution, wastewater
treastment and transit.

[14] Mr. Snure testified that originally Maple Leaf was going to own and operate
the new wastewater treatment facility. Ultimately, Maple Leaf decided that they were
not in the business of wastewater treatment and it was agreed that the City would
build, own and operate the facility.

[15] There was no evidence that Maple Leaf could not have chosen to set up its
own wastewater treatment system or that Maple Leaf could not have chosen to
contract with a private company to treat its wastewater.

" The parties provided me with the following: Municipal District of Spirit River No. 133 v. The Queen, 2009 TCC 42;
Canada v. 398722 Alberta Ltd., No. A-706-98, May 11, 2000 (FCA); Hidden Valley Golf Resort Assn. v. Canada,
No. A-524-98, June 13, 2000 (FCA); City of Calgary v. The Queen, 2009 TCC 272; North Shore Health Region v.
Canada, 2008 FCA 2; Ville de Gatineau (Communauté urbaine de |’ Outaouais) v. The Queen, 2005 TCC 358; Ville de
Gatineau v. The Queen, 2009 TCC 130; excerpts from the ETA: sections 123, 169, 211, 221, 306 and sections 21 and 22
of Part VI of Schedule V; The Environment Act (Manitoba), C.C.S.M., c. E125: sections 1, 2, 3, 11, 13, 14 and 41, and
also the Water and Wastewater Facility Operators Regulation, Man. Reg. 77/2003; The Municipal Act (Manitoba),
C.C.SM,, c. M225, sections 1, 3, 118, 161, 298, 304, 310-317 and 320; The Public Utilities Board Act (Manitoba),
C.C.S\M,, c. P280, sections 1 and 2(6); Department of Finance, Technical Notes (June 2003, July 1997 and May 1990)
regarding Schedule V, Part VI, section 21; Pocket Oxford Dictionary of Current English, Seventh Edition, 1985,
definitions of “maintain”, “sewage’, “sewer”, “sewerage’, “system”; Merriam-Webster’s Collegiate Dictionary, Tenth
Edition, 2001, definitions of “ingtall”, “maintain”, “option”; Webster’s Revised Unabridged Dictionary, c. 1996, 1998,
MICRA Inc., definition of “operate’; glossary of terms, www.crd.bc.calwastewater/marine/glossary.htm, definitions of
“effluent”, “sanitary sewers’, “sewage’, "wastewater” .
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[16] The Agreement of March 31, 1999 between Maple Leaf and the City provided
for the possibility that the City could take other companies wastewater to the new
wastewater plant built for the Maple Leaf hog-processing plant.*

[17] The Agreement provided for circumstances under which Maple Leaf could
assume the operation, but not ownership, of the wastewater facility. Before Maple
Leaf could take over the operation of the facility, it would have to meet a number of
conditions. Maple Leaf would have to demonstrate that it could operate the facility
more economically or efficiently than the City and it would have to meet the
requirements of any other (third-party) customers the City might then have who used
the new wastewater plant.

[18] Mr.Snure aso testified that the new wastewater plant cost between
$10 million and $12 million, that the annua charge by the City to Maple Leaf was
about $1 million and that it took two to four employeesto run the plant.

Section 21, Part VI, Schedule V

[19] There was no dispute that the condition in paragraph 21(a) was met: the supply
was made by amunicipality.

[20] Theterm “municipa service’ is not defined in the ETA. | am satisfied that, in
receiving and dealing with Maple Leaf’'s wastewater, the City was providing a
service faling within what is commonly understood to be a “municipal service’” and
withig the meaning of that term as used in section 21. The City did not chalenge
this.

[21] However, the City does not agree that receiving and dealing with wastewater is
inherently a municipal service within the meaning of section 21 if the service is
provided by a private company.

[22] Thereisno suggestion that subparagraph 21(b)(ii) or paragraph 21(c) have any
application.

12 Article 4.1 of the Agreement, Exhibit A-1, Tab 7. If the plant took other parties water there would be an allocation of
part of the cost to the other users.

%3 For the purposes of this appedl, it is unnecessary to decide whether “municipal services’ are limited in scope and, if so,
what that limit might be. Whatever the answer is, the services provided here are clearly within the scope of a municipal
service.
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[23] Consequently, the core of the dispute regarding section 21 turns on
subparagraph 21(b)(i) and whether or not “. . . the service is (i) one which [Maple
Leaf had] no option but to receive. . .".

[24] Under the relevant Manitoba legidation, Maple Leaf could not operate the
proposed hog-processing plant unless the water was suitably treated to comply with
environmental requirements. The City does not contest this.

[25] Whilethe City agreesthat Maple Leaf had to treat the water, it says that Maple
Leaf was not obliged to receive the service from the municipality; Maple Leaf had a
choice: it could do its own treatment, it could contract with a private company, or it
could contract with the municipality.

[26] The Respondent argues that the City is, in effect, reading into subparagraph
21(b)(i) a requirement that the service is one which the owner or occupant has no
option but to receive from the municipality. The Respondent says that there is no
such requirement; it is enough that the owner must have the wastewater treated and
that the municipality provides the services, even if the owner (Maple Leaf) could
have chosen another service provider.

[27] The Respondent’s approach implies a set of “municipa services’ which are
inherently such irrespective of who provides them, and implies as well that if an
owner must receive the particular “municipal service” from someone, then the
service is exempt if provided by the municipality or government but taxable if
provided by a private entity. Under the City’s approach the particular service would
be taxable whether provided by a municipality or by a private company.

[28] | have two difficulties with the Respondent’ s approach. First, thisis on its face
an exemption for “municipal services’. The expresson “municipal services’ is
undefined, and while there are a number of services that are generally accepted as
“municipal services’ — such as garbage collection — it does not follow that each
such service is necessarily amunicipal service when provided by a private entity.
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[29] Taking away wastewater and treating it is not inherently a municipa service if
it is not provided by or on behalf of amunicipality.*

[30] Second, on aplain reading of subparagraph 21(b)(i), its purpose is very smply
to remove from the exemption supplies by municipalities that are optional and would,
in the absence of that subparagraph, be included in the exemption.”® This is a more
plausible interpretation than one attributing to Parliament atwofold intention of :

(@ excluding optiona supplies by municipalities of services that are not
mandatory under any law and

(b) adding to the exemption supplies of something that an owner is required
by law to have done by someone if the supplies happen to be made by a
municipality, even though they would be taxable if made by a private
company.

[31] Inmy view, section 21 does not apply where, as here, Maple Leaf could have
chosen a private supplier. | note that this results in competitive neutrality as between
amunicipa supplier and a private supplier.’®

4 The legidation brought to my attention certainly supports the proposition that in Manitoba providing for wastewater
collection and treatment is a municipal service but | do not read that legidation as preventing the supply of such services
by private suppliersin some circumstances.
> The May 1990 Technical Notesto the GST legidation state:
Section 21 is intended to provide a blanket exemption for standard municipa services provided to
property ownersin a particular locale. Thisincludes such services as road building and snow removal.
In most municipalities, these services are financed from general revenues. However, in some cases,
the municipality may identify the cost of the service separately to the resident. This provision is
intended to ensure that such charges are not taxable. However, optional services supplied to
individual households on a fee-for-service bass are not covered under the exemption. This
includes, for example, charges for snow removal on private property, driveway paving and tree
removal — in essence, commercial activities which are in competition with the private sector. Also
excluded from the exemption are testing and inspection services that are for the purpose of verifying
compliance with standards or suitability of property for consumption, use or supply in a particular
manner.
[Emphasis added.]
16 The Respondent made an aternative argument to the effect that, if | understood it correctly, Maple Leaf was
contractually bound by the Agreement of March 31, 1999 with the City and therefore had no option but to receive the
service from the City.

The Respondent reviewed the conditions in the Agreement that Maple Leaf would have to meet in order to take over
the operation of the wastewater facility — see article 5 of that Agreement, Exhibit A-1, Tab 7. | accept (i) that there isno
certainty that Maple Leaf could meet the conditions and (ii) that, if a takeover occurred, it could take some time to
accomplish. | also accept that the “takeover” provisions were there to reassure Maple Leaf that the City could not let
costs go out of control and not because of an existing intention by Maple L eaf to take over the operation.

However, none of this matters. Even if the contract had absolutely locked in Maple Leaf for the 15 years over which the
City planned to pay off the debt incurred by it to build the industrial wastewater plant, that would not affect the
application of section 21. In this context, the test in subparagraph 21(b)(i) is not whether the owner had an option in a
particular period but whether, initialy, the owner had a choice.
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Section 22, Part V1, Schedule V

[32] With respect to this section the City argues that:

(@ the supply made by the City was the operation of the new wastewater
plant and that this cannot be characterized as “installing, repairing,
maintaining or interrupting” ; and

(b) a“sewerage system” is the network of pipes collecting sewage and does
not include wastewater treatment.

Scope of the term “ sewerage system”

[33] The City argues that the section cannot apply because a sewerage system is
limited to the series of pipes collecting wastewater and does not include water
treatment.

[34] In response, the Respondent, citing definitions of “sewage”, “ sewage works’,
“sawerage” and “system” found in the Pocket Oxford Dictionary of Current
English"’, reprinted in 1985, argues that sewerage is the drainage of wastewater, that
a system is a complex set of interconnected parts and that, on its plain meaning in a
modern environment, a sewerage system includes wastewater treatment. | note that
"Sewage works' is defined as a place where sewage is treated.

[35] While | agree with the City that it is not determinative, consideration of
provincial legisation may help ascertain the meaning of terms.’® Sewerage and
wastewater fall in large measure under provincial legidation.

[36] In Manitoba, where the wastewater plant in issue is located, the current Water
Works, Sewerage and Sewage Disposal Regulation™ provides that:

“sewerage system” means al sewers, appurtenances, pumping stations, treatment
works, and all physical properties of the system, but does not include extensions to
the collection systems.

¥ The same dictionary defines "sewer" as aconduit for carrying off drainage water and sewage.

18 See for example North Shore Health Region v. The Queen, 2006 TCC 585, paragraphs 24 to 29. That case was
overturned on appesal for reasons unrelated to those paragraphs.

¥ Man. Reg. 331/88 R, made pursuant to The Public Health Act, C.C.SM., c. P210.
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| aso note that in British Columbia, where the hearing of this matter took place,
section 1 of the Sewerage System Regulations™ provides that:

“sewerage system” means a system for treating domestic sewage that uses one or
more treatment methods and a discharge area, but does not include a holding tank or

aprivy.

[37] The City noted that the B.C. regulation only refers to domestic sewage and that
the plant in issue was specifically for industrial wastewater of Maple L eaf.

[38] Whilethe B.C. regulation does relate specifically to domestic sewage, it is still
indicative of the fact that sewerage systems not only take away wastewater but also
treat it to an acceptable state before general release into rivers. | do not see how the
fact that the plant in issue was used primarily for industrial wastewater” or that, at
the relevant time, it served one customer — with the possibility of additional future
customers — would result in the plant and pipes not being a “sewerage system”. |
note that the other City wastewater plant, which dealt with all wastewater other than
that of Maple Leaf, took wastewater from another industrial customer and treated it
in aspecific lagoon cell dedicated to the other industrial customer.

[39] | am satisfied that the Manitoba Water Works, Sewerage and Sewage Disposal
Regulation is reflective of the contemporary meaning of “sewerage system” and that,
accordingly, wastewater treatment falls within the scope of a sewerage system.

“Installing, repairing, maintaining or interrupting”

[40] In substance, the service Maple Leaf receives is this. the City takes its
wastewater, treats it to ensure compliance with environmental standards and disposes
it. The City says that, in effect, such a service amounts to “operating” a sewerage
system.

[41] The City, relying on dictionary definitions of “ingtall”, “repair”, “maintain”
and “interrupt”, says that none of those words include the actua operation of the
plant. The City drew my attention to the following definition of “maintain” taken
from Merriam-Webster’ s Collegiate Dictionary, Tenth Edition, 2001

1: to keep in an existing state (as of repair, efficiency, or validity): preserve from
failure or decline <~ machinery> 2: to sustain against opposition or danger: uphold
and defend <~ a position> 3: to continue or persevere in. CARRY ON, KEEP UP
<couldn’'t ~ his composure> 4 a: to support or provide for <has a family to~> b:

2B C. Reg. 326/2004, made pursuant to the Public Health Act, S.B.C. 2008, c. 28.
2L Mr. Snure’ s evidence was that the plant produced some non-industrial wastewater.
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SUSTAIN <enough food to ~ life>5: to affirm in or as if in argument: ASSERT
<~ed that the earth isflat>

[42] In addition the City points out that section 22 begins with a reference to
operators of water and sewerage systems, which shows that Parliament is quite
conscious of the difference between “operating” and “instaling, repairing,
maintaining or interrupting”.

[43] The Respondent argues that, under the Agreement of March 31, 1999, the City
Is obliged to “operate, maintain and repair” the new wastewater plant and that this
fals within “repairing, maintaining or interrupting”. In support of this, the
Respondent says that “maintain” includes “causing to continue” and cites the Pocket
Oxford Dictionary of Current English, reprinted in 1985, which defines “maintain”
asfollows:

cause to continue, continue one's action in, retain in being; take action to preserve
(machine, house, etc.) in good order; support, provide sustenance for; provide means
for; assert astrue.

[44] The Canadian Oxford Dictionary, Second Edition, 2004, defines “maintain”
asfollows:

1 cause to continue; keep up, preserve (a state of affairs, an activity, etc.)
(maintained friendly relations). 2 (often foll. by in) support (life, acondition, etc.) by
work, nourishment, expenditure, etc. (maintained him in comfort). 3 (often foll. by
that + clause) support or uphold, esp. in speech or argument (maintained that she
was the best; his story was true, he maintained). 4 preserve or provide for the
preservation of (a building, machine, road, etc.) in good repair. 5 give aid to (a
cause, party, etc.). 6 pay for the upkeep, repair, or equipping of (agarrison, etc.).

[45] When one reads individually the words “installing, repairing, maintaining or
interrupting” without considering the wider meanings of “maintain” they do not
appear to include “operation”.

[46] However, when one reads section 22 as awhole “[a] supply of aservice, . . . of
installing, repairing, maintaining or interrupting the operation of a water distribution,
sawerage or drainage system”, bearing in mind the wider senses of “maintain”
(“cause to continue’ or “support by work” asin “maintain in life"), section 22 can
also be read as covering the whole operation of a municipa water or sewerage
system.? It is accordingly appropriate to take a purposeful and contextual approach
and consider the scheme and object of the ETA.

22 |n the English text “maintaining” may modify “operation of a. . . sewerage . . . system” rather than “sewerage . . .
system”; however, the French text does not support such areading.



Page: 11

[47] There are other considerations which assist in the interpretation.

[48] It isaccepted that, while not determinative, the views of the administrator have
some weight and may be considered.® It is also accepted that, while not
determinative, Technical Notes are entitled to consideration.”

[49] In the 2009 Canada Revenue Agency (the “CRA”) publication, GST/HST
Information for Municipalities, it is stated:

A supply of a service of installing, repairing, maintaining or interrupting the
operation of a water distribution, sewerage, or drainage system, is not subject to
GST/HST if the supply is made by a municipdity or by an organization designated
asamunicipality for this purpose.

A separate fee charged to a property owner or occupant for a service of repairing or
maintaining part of an existing sewer or water lineis exempt.

Note

A supply of a service of operating or managing another person’s water
distribution, sewerage or drainage system, or collecting waste water, is
subject to GST/HST. Also, supplies where a user or connection fee is
charged to an owner or occupant of a property connected to a water
distribution system are subject to GST/HST unless the supplies are made on
behalf of amunicipality. For more information, see “Residentia services’ on
this page.®®

[50] Although not certain, the quoted passage appears to be directed at section 22.
The note clearly states that operating another person’s water system or collecting
wastewater is taxable; it implies that installing, repairing, maintaining or interrupting

To the extent that water, sewerage and drainage systems operate largely automatically, the “operational” component
may be very small relative to repair and maintenance; in that sense, instalation, repair and maintenance may cover most
of the operations. Indeed, one normally thinks of repairs and maintenance as forming part of the operations of a business.
In this case we do not know the relative scope of “operations’ other than repair and maintenance.

% Placer Dome Canada Ltd. v. Ontario (Minister of Finance), 2006 SCC 20, [2006] 1 S.C.R. 715, at paragraphs 21 to
24,
2 Harel v. The Deputy Minister of Revenue of the Province of Quebec, 77 DTC 5438 (SCC); Nowegijick v. The Queen,
83 DTC 5041 (SCC).
% glicon Graphics Ltd. v. Canada, 2002 FCA 260, paragraph 50 :
Of course, Technical Notes are not binding on the courts, but they are entitled to consideration. See Canada v.
Ast Estate, [1997] F.C.J. No. 267 (C.A.), para. 27:
Administrative interpretations such as technica notes are not binding on the courts, but they are entitled
to weight, and may constitute an important factor in the interpretation of statutes. Technical Notes are
widely accepted by the courts as aids to statutory interpretation. The interpretive weight of technical
notes is particularly great where, at the time an amendment was before it, the legidature was aware of a
particular administrative interpretation of the amendment, and nonethel ess enacted it.

26 GST/HST Information for Municipalities, R.C. 4049(E) Rev. 09, page 13.
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the operation of another person’s water system is exempt when it is done by a
municipaity. This appears to support the City’s contention that section 22
distinguishes “operating” from “installing, repairing, maintaining or interrupting”
and, consequently, that section does not cover “operating” a sewerage system.

[51] The May 1990 Technical Notes” to the GST legidation state in part, with
respect to section 22:

Section 22 exempts basic water and sewerage system charges to residents,
including ingtalation or hook-up fees. However, where a municipdity charges a
separate fee to a property owner to repair or maintain a part of an existing line which
isfor the sole use of the property owner, GST applies.”®

[Emphasis added.]

[52] The reference to exempting basic water and sewerage charges is clearly a
reference to the usua charges paid by property owners for water and sewerage
services. This clearly implies that section 22 covers the operation of a sewerage
system.

[53] Asoriginally enacted inthe ETA, section 22 reads as follows:

A supply of a service, made by a municipality or by an organization designated by
the Minister to be a municipality for the purposes of this section, of instaling,
repairing or maintaining a water distribution, sewerage or drainage system that is for
the use of al occupants and owners of rea property Stuated in a particular
geographic area, other than a supply for which a separate charge is made to the
recipient of the supply, of a service of repairing or maintaining a part of the system
where the recipient is the owner or occupant of a particular parcel of real property
situated in the particular geographic area and the part of the system is for the
exclusive use of occupants and owners of the particular parcel.

" Department of Finance, Technical Notes, May 1990, regarding Schedule V, Part VI, section 22, as found in GST
Partner, version 2009, release 5.

% The City argued that the second sentence of the Technical Notes led to the inference that where the supply was for the
sole use of one owner then it was taxable and that only supplies to the generd public were exempt. However, when one
looks at the origina section 22 at the time of the Technical Notes (see paragraph 53 below), it is clear that the second
sentence does not support such a conclusion and that the sentence is the result of the specific excluson from the
exemption in the last part of the original section 22 (see the third part of the section in paragraph 57 below).
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| note that the original text has no reference to “ operation” or “operate” .

[54] It is surprising that a CRA publication seems to suggest that one should
exclude “operation” from section 22 while the Technical Notes by the Department of
Finance suggest the contrary. Although the CRA publication is subsequent to the
year in issue, the Technical Notes are prior to the year in issue and section 22 has
been amended over the years, the relevant portions of section 22, that is, the words
“installing, repairing or maintaining . . . a water distribution, sewerage or drainage
system” remain unchanged except for the addition of “interrupting the operation of”
subsequent to the original enactment. It is hard to see how those additional words
could justify a change of interpretation with regard to whether the words “installing,
repairing or maintaining” include “operation”.* Nothing else in the evolution of
section 22 suggests that the meaning of the portion of concern to us has changed.

[55] However, where there is conflict between the two, more weight should be
given to the Technical Notes than to the administrator’'s stated view given that
Parliament has the power to enact laws and it was the Technical Notes that were
before Parliament.

[56] Given the Technical Notes, | have concluded that the operation of the
sawerage system falls within section 22. There is however one further consideration
which also leads to this conclusion.

[57] Section 22, asoriginally enacted, can be broken down into three parts.

1. A supply of a service, made by a municipality or by an organization designated
by the Minister to be a municipality for the purposes of this section, of installing,
repairing or maintaining awater distribution, sewerage or drainage system

2. that is for the use of al occupants and owners of rea property situated in a
particular geographic area,

3. other than a supply for which a separate charge is made to the recipient of the
supply, of a service of repairing or maintaining a part of the system where the
recipient is the owner or occupant of a particular parcel of real property situated
in the particular geographic area and the part of the system is for the exclusive
use of occupants and owners of the particular parcel.

% Although it should be noted that by S.C. 1993, ¢. 27, s. 173, the section was amended retroactively to the start of the
GST to add the words “that operates awater distribution, sewerage or drainage system and that is” immediately after the
word organization. However, the coming into force provison provided that with respect to supplies made before
October 1, 1992 section 22 should be read without reference to the added words.

% Neither of these documents was referred to by the parties. In the course of writing my reasons | came across them and
invited the parties to make written submissions regarding them.
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As previoudly noted, the first part is, with respect to the portion thereof that concerns
us, substantially the same as the text that applies to this appeal, apart from the
subsequent addition of “interrupting” the operation of a system.

[58] The second and third parts are, however, interesting. If the words “installing,
repairing or maintaining a water distribution, sewerage or drainage system” in the
first part do not cover charges for the “operation” of the system for taking away and
dedling with wastewater, then, given the requirement of the second part and the
restriction in the third part, the original exemption would have been very narrow.
Indeed, al that would have been exempt would have been supplies of installation,
repair and maintenance services that were specifically billed and were for the use of
everyone in a specific geographic area.

[59] | cannot accept that the origina section could have been read so narrowly. It
would have produced the surprising result that normal water and sewerage charges
were taxable, as were repairs made to a pipe serving an individua owner exclusively
and billed separately, but the repairs of pipe serving everyone in a particular
geographic areawould be exempt if billed separately.®

[60] Given my conclusion that section 22 does exempt the operation of a sewerage
system, the supplies in issue made by the City to Maple Leaf are exempt supplies.®

Conclusion
[61] Accordingly, the appeal will be dismissed with costs.
Signed at Ottawa, Canada, this 17" day of July 2009.

"Gaston Jorré"
Jorré J.

3 Although, under such an interpretation, if the municipality included such arepair for awide areain the general charges
for water and sewerage services, the repairs would in effect be taxable.

| would note that, if the City were correct, while the genera charges for water and sewerage services to residents
provided by or on behalf of a municipality might also be exempt pursuant to section 21, section 21 could not apply if the
water and sewerage services were supplied by an organization designated by the Minister to be a municipality for the
purposes of section 22.
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