Docket: 2006-502(1T)G

BETWEEN:
EDWARD COMBER,
Appdlant,
and
HER MAJESTY THE QUEEN,
Respondent.
Before: The Honourable Justice G. A. Sheridan
Counsd for the Appd lant: Paul E. Trenker

Counsd for the Respondent: Gatien Fournier

ORDER

Upon an application by the Respondent for an Order under section 160 of the
Tax Court of Canada Rules (General Procedure), directing the Appelant to give
security for costs,

And upon having read the materias filed by the parties including the affidavit
of Paule Chamberland, and the affidavit of Edward Comber;

In accordance with the attached Reasons for Order, the Respondent’s
application is dismissed, with costs to be determined by thetrial judge.

Signed at Ottawa, Canada, this 5th day of February, 2009.

"G. A. Sheridan"
Sheridan, J.
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REASONS FOR ORDER
Sheridan, J.

[1] The Respondent makes an application for an Order under section 160 of the
Tax Court of Canada Rules (General Procedure), directing the Appelant to give
security for costs in the amount of $27,499.98.

[2]  Section 160 of the Rules providesthat:
Where Available

160. Where it appears that the appellant is resident outside of Canada, the Court on
application by the respondent may give such direction regarding security for costs as
isjust.

[3] The Appdlant is appeaing the reassessments by the Minister of National
Revenue of his 1997 to 2001 taxation years. As the 1997, 1998' and 1999 taxation
years are beyond the normal reassessment period, they may only be reassessed if the
Minister is able to satisfy the criteriain subsection 152(4) of the Income Tax Act. The

! Notices of Confirmation in respect of the 1997 and 1998 taxation years were subsequently
issued on November 7, 2005.
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reassessments are dated May 5, 2005. A year before that date, on May 4, 2004, the
Respondent sought and was granted a “jeopardy order”? permitting, among other
things, the seizure of the Appellant’s assets in Canada “in respect of the tax liability
of the [Appelant]”®. On June 23, 2004, that Order was amended to limit the
Minister's collection action to the years not barred by statute, 2000 and 2001.
Pursuant to those Orders, the Minister collected some $343,000 on account of the
Appdlant’s indebtedness for tax. It is against that background that the Minister now
seeks an order for security for costs under section 160.

[4] The Respondent submits at paragraph 15 of his Written Submissions that such
an Order should be granted because:

@ the Appellant is residing outside of Canada, the jurisdiction within
which ajudgment of this Honourable Court could be executed;

(b) the Respondent will not be able to collect costs.

[5] The Appédlant urges the Court to dismiss the Respondent’s application on the
basis of the following factors:

a. The Appdlant has brought al his assets into Ontario and the Respondent has
seized them. [i.e. On the face of it, the Rule only nominaly is applicable to the
Appellant. Notwithstanding his residence outside of Canada, his assets are in
Ontario.]

b. The Respondent has seized $343,000.00 by reason of aleged indebtedness for
which there has been no Judicia determination. That Judicial determination will
only take place within this Appeal.

c. The sum seized aready covers any years which are not, prima facie, satute
barred.

d. With respect to the years which are statute barred, the Appellant’ s position might
be seen closer akin to that of a Plaintiff, than of a Defendant [as the onus will be
on the Respondent] and accordingly, the invocation of the Rule is seemingly
inappropriate.

e. TheAppellant isimpecunious by reason of thislitigation with the Respondent.

2 Section 225.2 of the Income Tax Act.

3 Exhibit “B” of the Affidavit of Edward Comber.
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f. There existsaTax Enforcement Treaty between Canadaand the United States.*

[6] The Appellant concedes that he currently resides outside of Canada; thus, the
Respondent is relieved of its onus® of establishing the threshold criterion for the
exercise of the Court’s discretion under section 160. It remains to determine only
whether it would be “just” for the Court to make such an Order.

[7] Having read the materials filed and in particular, the affidavits filed by the
parties, | am not convinced an Order under section 160 is either necessary or just. All
of the Appellant’s assets were seized in 2004. The Affidavit of Paule Chamberland®
gives the impression that the Respondent only just learned of the Appellant’s current
residency in Cdlifornia. The Appelant’s affidavit evidence is that the Respondent
relied on alegations of his relocation to the United States to support its application
for a jeopardy order in 2004; the Respondent’s supporting affidavits were not
included with the jeopardy orders attached as exhibits to the Appellant’ s affidavit but
generally speaking, residency outside of the jurisdiction would be possible grounds
for a jeopardy order. In any event, Exhibit “D” of the Affidavit of Edward Comber
shows that at least as early as September 2006, the Canada Customs and Revenue
Agency was notified of the Appellant’s California address and the possibility of his
residency in the United States. It is not clear to me what the Respondent’ s objective
was in stressing when it became aware of the Appellant’s residency; in the result, it
did little to bolster its argument as to the justness of an order under section 160.

[8] The Appdlant’s uncontradicted affidavit evidence is that the $343,000 seized
under the jeopardy order is sufficient to satisfy his potential indebtedness in respect
of the two taxation yearsthe Minister is prima facie entitled to reassess.

[9] Findly, a review of the Notice of Appeal shows that the Appellant has a
prima facie reasonable cause of action. The Respondent’s seizure of all of his assets
in Canada has gone some distance to protect the Minister’s position pending the
resolution of the issuesin dispute. As aresult, however, the Appellant has been |eft
in an impecunious situation, reliant on the assistance of afamily member to fund his

* Appellant’s Written Submissions at paragraph 17.

> Warren Industrial Feldspar Co. Ltd. v. Union Carbide Canada Ltd., [1986] O.J. No. 2364,
(Ont. H.C.J), at paragraph 23.

® Respondent’ s Motion Record, tab 2 at paragraph 3.
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litigation’. Granting the order sought by the Respondent runs the risk of depriving the
Appdlant of the only avenue by which he may chalenge the Minister's
reassessments and recover the amounts seized by the Minister in anticipation of his
reassessments. This is of particular concern in the context of tax litigation where,
because of the reverse onus, the appellant is effectively put in the position of
defending against the Minister’s initial act of reassessment. | aso agree with the
Appdlant’s submission that because the Respondent bears the onus of proving the
Minister’s entitlement to reassess the statute-barred taxation years, the Respondent is
for practical purposes in the position of an appelant. In such circumstances, the
Respondent is not entitled to rely on its nominal status as “respondent” to apply for
an order under section 160 in respect of the 1997, 1998 and 1999 taxation years.

[10] On baance, | am not satisfied that it would be just within the meaning of
section 160 of the Tax Court of Canada Rules (General Procedure) to make any
direction regarding security for costs. The Respondent’s motion is dismissed, with
costs to be determined by the tria judge.

Signed at Ottawa, Canada, this 5th day of February, 2009.

"G. A. Sheridan"
Sheridan, J.

’ Affidavit of Edward Comber at paragraph 20.
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