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Toronto, Ontario
--- Upon commencing the Oal Reasons on Thursday,
Sept enber 27, 2007 at 4:05 p.m

JUSTI CE WEI SVAN: This afternoon |
have entertained an appeal by Bentwater Creative
Services Incorporated against a decision by the
respondent that the worker, M. Kate Hollett, was
engaged as an enployee under a contract of service
during the years 2002 and 2003; and that, therefore,
the appellant is responsible for Canada Pension
contributions during that period. The appel | ant
appeals on the grounds that Ms. Hollett is not an
enpl oyee but was an independent contractor in her
capacity as the nmanager of Bentwater's busi ness.

In order to resolve the issue before
the Court, | am obligated to look at the entire
relationship between the parties, and there are
guidelines as to how | go about doing that. There is
a series of cases called Webe Door Services, Sagaz
| ndustries and Precision Gutters. And basically they
set out a series of guidelines wherein | am assisted
in solving the puzzle. The nature of the exercise is
totry to understand that if, indeed, Ms. Hollett was
an i ndependent contractor, what business was she in.
There are four guidelines nanely: Control, ownership

of tools, chance of profit and risk of |oss.
ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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Before | enbark upon the evidence
with respect to those four, | mght say that these
proceedi ngs are under the Canada Pension Plan. Wre
they under the Enploynent |nsurance Act, there are
provisions in the Enploynment |nsurance Act that people
who are not dealing with their payers at arnmis | ength
are not in insurable enploynent and, therefore, are
not entitled to Enploynent Insurance Benefits. That
is surely, M. Hollett's position, being the sole
sharehol der and director of the appellant, but there
is no conparable provision in the Canada Pension Pl an.

There is a provision defining
"officer". And the Plan says that officers include
directors, and officers are enployees. Now, t hat
coul d have presented a problemfor the appellant. But
as M. Bartleman candidly acknow edged, that was not
pl eaded by the M nister, has not been relied upon to
this date by the Mnister, and the law is that the

Mnister is not allowed to surprise people by pleading

argunments at the eleventh hour at trial. And so that
Wil | not be taken into <consideration in this
reasoni ng.

So far as control is concerned, we
get into this corporate veil issue, which is trite
| aw. For instance, in Inconme Tax natters there is a

clear distinction between the conpany and its
ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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shareholders. But in this case we are talking about
control, and the question is: Could Bentwater control
Ms. Hollett. It is very difficult to say how the
concl usion can be otherwise than it certainly had the
right to control her, particularly since she was its
sol e sharehol der and director.

So we are |looking at a situation
where the question is: Could Ms. Hollett control
herself, or could Ms. Hollett in her capacity as the
sol e shareholder and director of Bentwater control
herself? And Ms. Hollett did not use the word, but
her argument was that it was alnost |ike she had a
personality such that she did not always do what she
t hought she shoul d do. She was not always able to
control herself or her enotions. | think inlawit is
very hard to argue that one does not have the right to
control thenselves. | think the control factor really
has to indicate that Ms. Hollett was an enpl oyee.

Ownership of tools: There was
evi dence going both ways. The evidence was that the
owner of the one premses on Dundas Street was
Ms Hollett; that Bentwater leased it fromher, and it
was then was given rent free to Ms. Hollett for her
graphi c design work; on the other hand, she had both
at hone and on Dundas Street her own conputer and the

software and the printer and the paper. The M nister
ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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has pointed out that in her Income Tax returns she did
not claim those as expenses, but | do not draw an
i nference against her. | accept her sworn testinony
t hat she provided those necessary tools of the graphic
desi gner trade.

| do see a probl emthough because it
becane clear after a while that she was not claimng
to be an independent graphic designer, but an
i ndependent manager. The incone paid to her in 2002
in the anpbunt of $21, 000.00, and $25,000.00 paid to
her in 2003, were nanagenent revenues. Again, | draw
no adverse inference that the statenents refer to them
as “salaries”. It is up to ne as to whether they were
sal ari es or paynent to an independent contractor. But
neverthel ess, they were for nanagenent services, not
graphi c design services, not artistic services. And
so the focus of ny inquiry is the tools relative to
t he managenent enterprise.

As | understand it, the conputer wth
speci al i zed software was for graphic design purposes.
| amleft with the conclusion that in her capacity as
manager that Ms. Hollett really did not need to supply
any materials. The main thing she needed was the
office prem ses, which were given to her free of
charge by Bentwater; and therefore, the tools factor

al so indicates that she was an enpl oyee.
ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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| have to canvass whether there was a
chance of profit in her dealings with Bentwater, and |
can not say that there was. She was pai d whatever the
corporation could afford to pay her, but in order for
her to profit by being a manager, her business incone
woul d have to exceed her busi ness expenses. | can not
see that there was any business incone. She was paid
annual |y by the corporation or in sone periods of tine
that the corporation could afford to pay her, but so
far as that being a profit is concerned, you would
have to conpare it with any nunber of independent
contractors who have a financial investnent in their
t r ade.

| understand that Ms. Hollett had
financial investnent in Bentwater, but the question
iS: Did she have financial investnment in being a
manager? She was not hiring enpl oyees as a manager.
She did not invest nonies as a manager. Those people
who take risks and hope that the rewards, nanely the
profits, wil | exceed the risks, those are
entrepreneurs. | can not see that there is any chance
of profit in the relationship that M. Hollett had
wi th the appel |l ant, Bentwater.

The risk of loss is even clearer
because her evidence was that she did expend nonies on

behal f of Bentwater, but she was rei nbursed for those
ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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expenditures; therefore, | can not see any risk of
loss. So both the chance of profit and the risk of
| oss factors indicate that she was an enpl oyee.

All these guidelines are only in
service of trying to understand the total relationship
between the parties. If M. Hollett could establish
that she managed not only Bentwater's business but
several other businesses and was paid in each case,
then | could see that she was possibly in the business
of being a manager. But when one is nmanagi ng only for
one client and that client is your own conpany, it is
difficult to find that you were in the business of
managi ng.

Ms. Hollett put her finger on the
probl em here. She said, "I do ny best to nmke
Bentwater work, and that's not the job of an
enpl oyee”. Well, that is exactly right. That is the
j ob of an owner.

W have to segregat e what
Ms. Hollett, and | hear this in nmany cases, what
peopl e do because they are sharehol ders and owners of
t he conpany and what they do because they are workers
for the conpany -- the npbst comobn exanple are
seasonal businesses -- and you wll find that the
owners of the conpany for no pay, off- season, wll

perform services for the conpany because they own it.
ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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The question is: Are they doing that qua
shar ehol der/director or qua enployee? That is a
differentiation you nust nake.

The differentiation | amdrawing in
this case is that when soneone says, as Ms. Hollett
has said, that she does whatever it takes to nake
Bentwat er work, that is qua owner/director not as qua
enpl oyee. The question is: Does she do everything
that she can to nake her business as a nmanager work,
and | do not see that there was any business as a
manager. That is what the |l aw obligates nme to do.

| must ask what, if any, business do
| find that this person is in, and | can not see that
Ms. Hollett was in business on her own account at all.

There is a burden upon her to rebut
-- or "demolish" is the technical word -- the
assunptions set out in paragraph 8 of the Mnister's
Reply to the Notice of Appeal, and she did not
denol i sh any of them except that when we got down to
e) and f), the one says that she provided graphic
desi gning services. But it was not as a graphic
designer that she was claimng this incone but as an
i ndependent contractor, it was as a nmanager. Wen we
get to f), the worker also provided consulting and
managenent services to the appellant, upon closer

inquiry, it turned out that it was not so nmuch
ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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managenent services that she was providing.

She was the jack of all trades
because it was her conmpany. \Wen the conpany could
not afford to hire anybody to do anything, she did it,
i ncludi ng the plunbing. That was the new evidence
that cane out with reference to f). It was not so
much managenent services she was providing as what ever
was necessary to hel p the conpany.

There al so was an allegation in sub
paragraph g) that she got her rent free, but there was
this conputer and software and printer. And the only
evidence | heard is that the conmputer and the software
and the printer were required for the graphic design
busi ness. | am sure that there was tines when the
conputer and the printer were used for Bentwater's
busi ness, but the evidence is pretty clear from
Ms. Hollett that that was not why she bought them
That was not the nmain thrust of them and they
certainly were not necessary for a jack of all trades
especially in the plunbing end. It is true that g) is
basi cally established, that the work was provided free
of charge and the place of work and that ownership of
the tools factor tends to indicate also that she was
an enpl oyee. She agreed w th each.

And i), where the Mnister pointed to

the two incone tax returns saying that she got
ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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managenent salaries -- it was her position that they
were not salaries but paynents to an independent
contractor -- and she acknow edged that j) was indeed
true because she was reinbursed her expenses. That
was done by including it in the $21, 000.00 she got in
2002 and the $24, 000.00 she got in 2003.

Basically, | find that the appellant
has not denolished the assunptions set out in the
Mnister's Reply and, to the extent that she was the
main witness for Bentwater, she failed to cast doubt
on the renmaining assunptions which were nore than
sufficient to support the Mnister's determ nation.

| do not find that there was any new
evi dence that would cast doubt upon the Mnister's
deci sion or that the Mnister m sconstrued any of the
evidence; and therefore, | find the Mnister's
determ nati on objectively reasonable. That being ny
conclusion, | have no alternative but to conclude that
| can see no business that Ms. Hollett was in on her
own behalf; and therefore, the appeal has to be
di sm ssed and the decision of the Mnister confirned.

| am sorry.

M5. HOLLETT: 1Is there anything that
| can do about this, or is that it?

JUSTI CE VEI SMAN:  I'msorry, | can't

hear you.
ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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M5. HOLLETT: Sorry, is there
anything else that | can do about this?

JUSTI CE VEIl SMAN.  Yes, you can appeal
nmy deci sion.

M5. HOLLETT: Ckay.

JUSTI CE VEEI SMAN: By all neans. |If
you go down to the third floor, there is a person who
will tell you how to go about doing that.

M5. HOLLETT: GCkay. Thank you.

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720




| HEREBY CERTI FY THAT | have, to the best
of nmy skill and ability, accurately recorded
by shorthand and transcribed therefromthe foregoing
pr oceedi ng.

Al ex \Wal ker
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