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REASONS FOR JUDGVENT
(Edited fromthe transcript of Reasons delivered

orally fromthe bench at London, Ontario on
June 6, 2007)

London, Ontario
--- Upon commenci ng on Wednesday, June 6, 2007 at
10: 00 a. m
--- Trial proceeds.
--- Court adjourns at 11:26 a. m
--- Upon resumng at 12:35 p. m

JUSTI CE RCSSI TER  This matter
cones before this Court as a result of an
assessnent of March 17th, 2005 in relation to the
Appel I ant, wherein there was a deduction denied for
$14, 000 in the 2004 incone tax year.

There was an objection filed on
March 14t h, 2006, confirmation by the M nister
August 25th, 2006 and a notice of appeal, Novenber
17th, 2006 and a reply filed by the Mnister on
February 26th, 2007.

The issue before the Court is
whet her the paynents made in terns of support of
$9, 000 and $5, 000, respectively by the Appellant in
2004 were periodic paynents as required under
section 56(1)(b) and 60(b) and 56.1(4) of the

| ncome Tax Act.
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Sone of the facts which are
particularly relevant are as foll ows:

The Appellant was married to M.
Leduc on February 7th, 1970. They separated
Novenber the 1st, 1999. They divorced COctober
15t h, 2002. There was a trial conducted before M.
Justice Heeney in January of 2004 which resulted in
an endorsenent of January 29th, 2004.

That endorsement contains four or
five paragraphs which have sone rel evance to the
proceedi ngs here and I will review themin detail.

Par agraph 55 states as foll ows:

"Spousal support of $1, 250
per nmonth, coupled with the
income | have inputed to the
Husband, will |leave himwth
nore than $2,000 per nonth in
net di sposabl e inconme after
tax, which is sufficient to
nmeet his reasonabl e needs.
The Wfe has the neans to pay
support in that anount.
Accordi ngly, spousal support
is ordered to be payable by
the Wfe to the Husband in
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t he anount of $1, 260 per

mont h. "

Par agr aph 56:

"The commencenent date w ||
be June 1, 2002, which is the
sane nonth when the Husband
first put forward his claim
for spousal support. It is
not appropriate to order
retroactive support beyond

t hat date, since the Husband
effectively sat on his rights

for 2.1/2 years.™

Par agr aph 57:

"This order creates arrears
up to and including January
1, 2004, of $25,000. As

agai nst that, the Wfe is
credited with the overpaynent
referred to above of $9, 000,

| eavi ng a bal ance of $16, 000.
That bal ance will be payabl e
at the rate of $250 per nonth
commenci ng February 1, 2004

until fully paid. Further
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enf orcenent proceedings wl |
be stayed so | ong as these
mont hly paynments remain in
good standing."
Final ly, paragraph 58:
"Si nce periodic spousal
support is deductible by the
Wfe and taxable in the
Husband' s hands, both parties
will, presunmably, have to
refile their 2002 incone tax
returns to take account of
the support paid relating to
t hat year."
This was filed as Exhibit A-1 on
behal f of the Appellant and forns part of the
evi dence of this Court.
Exhi bit A-2 was an order which
followed up from M. Justice Heeney's indorsenent.
A-2 has two dates on it. It is dated January
29th, 2004, M. Justice Heeney of the Ontario
Superior Court of Justice and the signature of the
Judge/ d erk of February 9th, 2004.
There are a coupl e of paragraphs

in there which are relevant. Paragraphs 3, 4 and
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5, respectively, as follows:

"TH S COURT ORDERS THAT t he
Appl i cant Mary Janes Leduc
shal | pay spousal support to
t he Respondent Joseph Thomas
Eucher Leduc in the sum of
$1, 2500. 00 per nonth

commenci ng June 1, 2002."

Nunber 4:

"THI' S COURT ORDERS THAT
arrears of spousal support
shall be set at the sum of
$25, 000. 00 up to and

i ncl udi ng January 1, 2004 and
the arrears are reduced by
$9, 000. 00 i n periodic support
to be credited to the 2002
support obligation as a
result of the Respondent
Joseph Thomas Eucher Leduc
receiving all of the proceeds
of the sale of the

mat ri noni al hone. "

Par agr aph nunber 5:

"TH S COURT ORDERS THAT t he

ASAP Reporting ServicesInc.

(613) 564-2727

(416) 861-8720



Wfe shall pay the bal ance of
arrears of $16,000.00 at the
rate of $250.00 per nonth
commenci ng February 1, 2004."
Finally, Exhibit A-3 is an
addi tional court order of June 2nd, 2004.
Paragraph 1, 2 and 3 are rel evant.

Par agraph 1 states:
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"TH S COURT ORDERS THAT t he
respondent, Joseph Thomas
Eucher Leduc shall pay to the
applicant, Mary James Leduc
costs fixed at $5000. 00

i ncl usi ve of GST.

THI' S COURT ORDERS THAT this
amounts shall be credited
agai nst the arrears of

spousal support ow ng of

$16, 000. 00 as fixed in the
Judgnent of the Honourabl e
M. Justice Heeney dated
January 29, 2004, reducing
the arrear to $11, 000.00 | ess
any nonthly paynment made in

the interim
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3. THI'S COURT ORDERS THAT t he
bal ance of $11, 000. 00 shal
continue to be paid by the
applicant, Mary James Leduc
at the rate of $250.00 per
nonth in accordance with the
Judgnent of the Honourabl e
M. Justice Heeney dated
January 29, 2004."

Now t he position of the Appell ant
is they are periodic paynents by way of credit.
The position of the Respondent is these are not
periodi c paynents. They are not regular
intermttent paynents. Although the paynents do
not have to be the sanme anobunt they just have to
have a certain regularity.

| have reviewed sections 56(1)(b),
60(b) and 56.1(4) and | have reviewed the
authorities presented by the Appellant as well as
sone other cases with which | was famliar

Referring to the authorities
provi ded by the Respondent, Tossell v. Her Mjesty
t he Queen and Peterson, 2005 DTC 5365(Fed CA), the
Respondent relies on paragraph 31.

“[31] There is no doubt that the

ASAP Reporting ServicesInc.
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$36, 000 paynment was intended as child support, and
that it was nade pursuant to a witten agreenent,
the Mnutes of Settlenent. However, an anmount does
not come within the scope of paragraph 56(1)(b) and
par agraph 60(b) of the Income Tax Act unless it is
payabl e on a periodic basis. An anount is payabl e
on a periodic basis if the paynment obligation
occurs at intervals. Al though section 6 of the
M nut es of Settlenment describes the $36, 000 paynent
as “periodic”, it refers to a single paynent in the
amount of $36,000. It does not describe an
obligation to nake paynments on a periodic basis”.

| have reviewed this decision
t horoughly and | agree I am bound by the deci sion,
if it may apply to this particular case with these
particul ar peculiar facts that I amconcerned with
her e.

| also refer to the decision of
Chi ef Justice Bowran, Tax Court of Canada, in
Gal braith v. Her Majesty the Queen, (2006) TCC 536
in particular paragraph 18 which was brought to ny
attention.

“I's it payable on a periodic
basi s? The support anount of $2,500 per nonth is

obvi ously payable periodically. The tax amount is
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cal cul ated and payabl e annually since the incone
tax is a phenonenon of annual incidence the
requi renent of periodicity is therefore net.”

Now what a judge or a court may or
may not say in any decision or judgnment or order in
terms of deductibility is really neither here nor
there and in many cases anmpunts to interesting
trivia.

The fact of the matter is that
what ever a judge says, the judge does not have the
authority to anend the ternms of the Income Tax Act.

In order for sonething to be
deductible it has to come wthin the confines and
four corners of the Incone Tax Act of Canada.

If it does, it is deductible, if
it does not, it is not deductible, regardless of
what the judge says or what attenpts they have nade
to make sonething that is not otherw se deductible
— deducti bl e or nmake sonet hi ng deducti bl e not
deducti bl e.

They sonetines m ght say things
that are not really in conpliance or within the
four corners of the Inconme Tax Act or they m ght
not say things which do not necessarily take it

outside the I ncone Tax Act.
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So what | amtrying to say is that
it is really neither here nor there how a judge
classifies the deductibility of sonething, it stil
has to cone within the four corners of the Income
Tax Act and that is where ny hands are tied. |
have to deal with it within the four corners of the
| ncone Tax Act.
Now having said that, | note with
interest the corments of the Federal Court of
Appeal in the Tossell case, particularly paragraph
31 where it says:
"An anount is payable on a
periodic basis if the paynent
obl i gation occurs at
intervals.™

It does not say an anmount is payable on a periodic

basis if the paynent obligation is a regular

paynent obligation recurring at regular intervals.

| understand the position of the
Respondent to be, that the paynents can be
different paynents but they have to be made with
some sort of regularity.

| do not see that particularly
said in this particular judgenent. It just has to

be made on a periodic basis and that is what | am
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bound by.

Now, turning to the facts of this
particul ar case, the inportant docunments are
docunents A-2 and A-3 because they are the court
order or the witten agreenent that any paynents
are made from and you have to | ook to those
particul ar docunents.

| think it is inportant that what
you do is you look to the entire docunent, not a
parti cul ar paragraph here or a particul ar paragraph
there, you look at the entire docunent to get the
entire intent of the court and what the directions
of the court are.

Briefly, what occurred here on the
facts of this case, and | enphasize the facts of
this case, only is the follow ng.

You have a court order of January
the 29th, 2004. That court order provides for
three types of paynents in different periodic
manners.

Nunber 1, it provides for $1,250
per nmonth from June 1st, 2002. Nunber 2, it
provi des for a $9, 000 paynent, deermed paynent, a
one-shot deal. Nunber 3, it provides for an

addi ti onal $250 per nonth ongoi ng from February
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1st, 2004.

Taki ng those three obligations
together | find that the order for maintenance on
that aspect is periodic in nature. You have a
periodic in nature $1,250 a nonth. You have a one-
shot $9, 000 and you have an ongoi ng $250
obl i gati on.

Al are made pursuant to a witten
order or agreenent. Taken as a whole they are al
periodic. Al beit not the sanme amount. Al beit at
different tines. Albeit in some cases nonthly, in
some cases a one-shot deal.

There are sone aspects of
repetitive nature in the entire three aspects. In
one single one there is not, but I do not think
that takes it outside the periodic nature and the
i ntent.

This is coupled with what is
basically an anendnent to that order. The
amendnent to that order is found in A-3, paragraphs
sub 2 and 3, whereby there is an additional change
to the periodic nature of the order by an
addi tional lunp sum of $5, 000.

So what | find is on the facts of

this particular case, unusual as they are, | find
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that the paynents that are in dispute, taken with

t he other paynments provided in the order neet the
periodic test and are deductible within the neaning
of section 56(1)(b), 60(b) and 56.1(4) of the

| ncone Tax Act and as a result | will allow the
appeal and have the matter referred back to the

M ni ster for recal cul ati on accordingly.

M. Leclaire, having said al
that, Ms Leduc asked for costs. Can you speak to
that for a nmonent, please?

Under the informal rules, | can
just refer you to section 10:

"Costs on appeal shall be at
t he discretion of the judge
by whom t he appeal is
di sposed of in accordance
with section 18.2(6) of the
Act . "
Wi ch reads as follows. An appeal is referred to
in section 18 is allowed, section 18 of the Act.

MR. LECLAIRE: It's the infornal.

JUSTICE RCSSITER It's the
i nfornmal .

MR. LECLAIRE: That's right.

JUSTI CE RCSSI TER:  The i nfornal,

ASAP Reporting ServicesInc.
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there's no costs. Am1l right there?

MR. LECLAIRE: | think you are
correct.

JUSTI CE RCSSI TER:  |'m j ust
| ooki ng at section 18 because | didn't have the
Act. This particular rules is the infornmal
procedure one. | can show you. Do you have it
t here?

MR. LECLAIRE: | am being advised
by ny coll eague that there are no costs to the
Crown in the informal procedure.

JUSTI CE ROSSI TER No costs to the
Crown and no costs against the Crown?

MR LECLAIRE: No costs to the
Crown but there may be costs granted to the
Appellant. Is that correct, M. Aitken?

JUSTI CE RCSSI TER:  May be costs
granted to the Appellant.

MR. LECLAIRE: Yes. Well, it's
di scretionary.

M5 DEVEAU: Look at the anpunt --

JUSTICE RCSSITER: I'll get to you
in a mnute.

MR. LECLAIRE: | think that you
are limted to filing fees. 1In fact | question

ASAP Reporting ServicesInc.
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whet her counsel fees were available for a

successful Appellant in the informal division.

JUSTICE RCSSITER: | think the
costs are specifically limted. | want to fix the
anount. If I'mgoing to award costs | want to fix

t he anount.

MR. LECLAIRE: Filing fees and
di sbursenents, in ny subm ssion

JUSTI CE RCSSI TER:  Thank you very
much.

MR. LECLAIRE: That's ny view.

JUSTICE ROSSITER. | think if the
appeal is successful they receive the filing fee
back in any event.

MR. LECLAIRE: That's ny
under st andi ng.

JUSTICE RCSSITER  Did you have
something to say on the issue of costs?

M5 DEVEAU: Well, we read that as
wel | and because | have been naned as an assi stant,
not that |I'mcounsel, but | am an expert wtness,
that | would be allowed sone of the costs, half of
what would normally be all owed counsel .

M5 LEDUC. The docunent that it's

in, it's called the Tax Court of Canada Rul es,

ASAP Reporting ServicesInc.
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| nformal Procedure.

JUSTI CE ROSSI TER: Yes, | have

t hem here.
M5 LEDUC. 18. 26
JUSTI CE RCSSI TER:  Par don?
M5 DEVEAU: 11.1 is the section.
JUSTI CE ROSSI TER  Yes, | have it
her e.

MR. LECLAIRE: Are we | ooking at
section 10. Rule 10, sorry.
JUSTICE ROSSITER Rule 10. Rule
11 applies for services of counsel. Then if you
| ook to rule 11.1:
"Unl ess otherw se directed by
the court, and the appell ant
is represented or assisted by
an advi sor other than
counsel , disbursenments in
respect to the services
referred to in section 1."
MR. LECLAIRE: Yes. It limts the
amount to one half.
M5 DEVEAU. It does limt the
anmount .

MR LECLAIRE: The anounts |i sted

ASAP Reporting ServicesInc.
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in section 11.

JUSTI CE ROSSI TER  Yes, | realize
that. The Appellant here, in ny view, was not
represented but was rather assisted.

MR. LECLAI RE: Yes.

JUSTICE ROSSITER G ve ne a
nmonment, pl ease.

MR, LECLAIRE: [|'msorry, Your
Honour. Could | ask you to inquire whether Ms.
Leduc obtai ned any assistance in the preparation of
the Notice of Appeal just so that 11(a) is thereby
triggered. There is no indication of that so far.

JUSTI CE RCSSI TER:  Ms Leduc, what
if any assistance did you have in preparation of
the Notice of Appeal ?

M5 LEDUC. Actually, M Deveau
actually filled it out and it's part of the record.

JUSTI CE ROSSI TER  What about for
this hearing?

M5 LEDUC. She al so sat down with
me and hel ped ne and provided court cases and | ed
me through how | needed to proceed with it.

JUSTI CE RCSSI TER:  Just give nme a
noment then, please.

D d you have any di sbursenents, M

ASAP Reporting ServicesInc.
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Leduc? No di sbursenents?

M5 LEDUC. No, nothing. Just
| unch today but really, no.

JUSTI CE ROSSI TER W all have to
eat .

Do you have anything further, M.
Leclaire, on the issue of costs?

MR. LECLAIRE: | meke it at eight-
ten, Your Honour, half of which, according to 11.1,
hal f of which would be four-oh-five.

JUSTI CE RCSSI TER:  Thank you. Do
you have anything further, M Leduc, on the issue
of costs?

M5 LEDUC: No.

JUSTI CE ROSSI TER:  On the issue of
costs, the Court awards costs to the Appellant in
the followi ng fixed amount, under section 11(a) of
the Rules of the Informal Proceedi ngs, considering
11.1, under 11(a) the sumof $92.50. Under 11(b)

t he sum of $100. Under 11(c) the sumof $150. For
a total of $342.50. There being no disbursenents.

| amnot sure if taxes were
applicable on top of that, if they are, they would
al so be payabl e.

Anything else, M. Leclaire, in

ASAP Reporting ServicesInc.
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this particular matter?
MR. LECLAI RE: Thank you, Your
Honour, no.
JUSTI CE ROCSSI TER  Ms Leduc?
M5 LEDUC. Wuld you mind just

goi ng over those, | didn't --

JUSTI CE RCSSI TER: What you have

is under 11(a), considering 11.1, $92.50. Under
11(b) $100. Under 11(c) $150. For a total of
$342. 50.

Thank you.
--- \Whereupon this matter is concl uded

at 12:58 p. m
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