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JUDGMENT

The appeal with respect to assessments made under the Excise Tax Act for the
reporting periods from July 1, 2004 to June 30, 2005 is allowed, and the assessments
are referred back to the Minister of National Revenue for reconsideration and
reassessment on the basis that tax collected should be reduced by $2,100.

Each party shall bear their own costs.

Signed at Ottawa, Canada this 2™ day of December 2008.

“J. Woods'
Woods J.
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[1] Thesearereasons delivered ordly in the matter of Canada Bangladesh Ltd.
and Her Mgjesty the Queen.

[2] Theappea concernstwo GST assessments, one dated December 6, 2006 and
the other dated January 14, 2008.

[3] Theappellant was represented at the hearing by its owner, Mr. Salekur.

[4] Theamount of tax in dispute appears to be $6,572.29 and | will mention how |
have calculated this. It issimply the net tax as reported in the appellant’s GST return,
which was arefund of $4,213.06, plus the tax that the Minister states was owing,
which was $2,359.23. Penalty and interest were al so assessed.

[5] The assessments concern the calculation of net tax for four quarterly reporting
periods between July 1, 2004 and June 30, 2005.
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[6] Thebackground to thisappeal isthat the appellant operated a grocery store
and, for the first two reporting periods also operated a clothing store in premises next
to the grocery store.

[7] Theowner of Canada Bangladesh Ltd., Mr. Salekur, admitted that the
company did not keep proper books and records, stating that it was expensive to have
this done. Unfortunately for the appellant, the cost of preparing proper recordsis not
asufficient excuse not to have them prepared. It is very important to the integrity of
the tax system in Canada that all taxpayers who carry on business keep proper books
and records.

[8] I turn now to the substance of the dispute which iswhether the Minister
correctly determined net tax for GST purposes.

[9] Thecomputation of net tax isatwo-step process and | will consider each step
separately, starting with input tax credits and then moving to tax collectible.

[10] Inregardstoinput tax credits, the appellant initstax returns claimed total
input tax credits of $5,113.26. The assessments disallowed atotal of $1,295.98.

[11] The appeals officer who considered the appellant’ s objection testified at the
hearing. In her testimony, she stated that the input tax credits were disallowed
because there was not sufficient documentation.

[12] | do not think that any adjustment in the appellant’ s favour is warranted in
respect of the input tax credits. The requirement for documentation in regardsto
input tax creditsisimportant to the proper administration of the GST and | do not
think the obligation should be lightly disregarded.

[13] | turn now to the second step in the process of calculating net tax, which isto
determine tax collectible on sales.

[14] Inthis case, because there were not sufficient records, the Canada Revenue
Agency auditor attempted to reconstruct taxable sales based on depositsin the
appellant’ s bank accounts. Any deposits that were not satisfactorily explained to
either the auditor or the appeal's officer were assumed to represent sales of taxable
goods.
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[15] The adjustments that were made in the assessments were to increase tax
collectible from $900 which was reported on the tax return, to $5,276.31. This
represents a significant increase in tax collectible.

[16] The appellant’s main argument with respect to this calculation is that the
calculation incorrectly assumes that all of the unexplained sales are taxable whereas
the appellant’ s primary business was the sale of non-taxable groceries.

[17] | donot think that thisis a satisfactory explanation. In 1995, former Chief
Justice Bowman commented in a case involving similar factsthat it is not sufficient
to merely make bald assertions regarding sales. There must be much more detailed
evidence in support of the assertions. Thisdecision is called 620247 Ontario Ltd. v.
The Queen.

[18] Notwithstanding that there was no satisfactory explanation for the deposits, |
think that it is appropriate to make some adjustment in the appellant’ s favour to the
tax collectible.

[19] Thereason for thisisthat | am not satisfied that the auditor acted on the best
information that was available. | would note that this distinguishes the 1995 decision
of the former Chief Justice where the judge determined that the auditor acted on the
best evidence that he could find.

[20] One of the problemsthat the respondent hasin this case is that the auditor was
not available to testify. Because of this, we smply do not know everything that the
auditor considered in reaching the conclusions that he did, namely that the deposits
represent sales, and that the sales were not sales of basic groceries which would be
exempt. Was the auditor diligent in reaching these conclusions? Did he act on the
best information that he had available? | ssimply do not know. It is unfortunate that
the auditor was not able to testify but that is not the fault of the appellant.

[21] When | reviewed the auditor’ s working papers that were introduced by the
respondent, | found that | had a great deal of questions and very few answers. Asan
example, why were the deposits much greater in the first two reporting periods and
much less in the second two?

[22] Where doesthat leave us? On the one hand, there is a determination of net tax
by the Minister on which | have little confidence that it was prepared with the best
information available. On the other hand, the Minister was forced to make this
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determination because the appellant had neglected its statutory duty to keep proper
records.

[23] Inthese circumstances, | conclude that both parties must bear some of the
blame. Because | have no idea what the correct figures should be, | have decided that
it would be appropriate to make an arbitrary adjustment to net tax of $2,100. Thisis
approximately 50 percent of the increasein tax collected from what was claimed in
the tax returns.

[24] Intheresult, the appeal will be allowed and the assessments will be referred
back to the Minister of National Revenue to reduce net tax by $2,100. The reduction
should be made to the earliest reporting period.

[25] Asfor pendlties and interest, there should a so be a consequential adjustment
to them. There is no justification to delete the penalty atogether, however, since the
appellant did not keep proper records.

[26] Asfor costs, each party shall bear their own costs.

Signed at Ottawa, Canada this 2™ day of December 2008.

“J. Woods'
Woods J.
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