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JUDGMENT 
  
 The appeal in respect of an assessment made under section 160 of the 
Income Tax Act and dated April 27, 2007 is allowed, and the assessment is referred 
back to the Minister of National Revenue for reconsideration and reassessment on the 
basis that (1) the fair market value of the property transferred was $170,000, and (2) 
the consideration given on the transfer includes $54,000 on account of an assumed 
debt to Jansje Oosterman. The appellant is entitled to her costs. 
 
 
 
 Signed at Toronto, Ontario this 20th day of November 2008. 
 

“J. Woods” 
Woods J. 
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REASONS FOR JUDGMENT 

Woods J. 
 
[1] This is an appeal by Katherine Bourget in respect of an assessment made 
under section 160 of the Income Tax Act. The amount of tax that has been assessed is 
$68,252. 
 
[2] On December 3, 2003, Ed Oosterman, the appellant’s husband, transferred his 
interest in their principal residence to her. At the time of the transfer, the husband 
was in financial difficulty and the admitted purpose of the transfer was to keep the 
property out of the reach of creditors.   
 
[3] There is no debate about whether section 160 applies in this case. The question 
is simply how much should be assessed. The appellant submits that the assessment 
should take into account an amount contributed to the property by her mother-in-law.  
 
Factual background 
 
[4] In the fall of 2000, Mr. Oosterman purchased a vacant lot near Woodstock, 
Ontario on which he built a family home. At some point, Mr. Oosterman transferred 
a one-half undivided interest in the property to the appellant in order to facilitate bank 
financing. This transfer is not at issue in this appeal.   
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[5] In 2003, after the construction of their home was virtually complete, the couple 
decided to have Mr. Oosterman’s mother live with them on the property in a self-
contained apartment.  
 
[6] The apartment was built as a stand alone building with a double garage on the 
lower floor. The construction was financed entirely by the appellant’s mother-in-law, 
Jansje Oosterman. Originally, the apartment was not connected to the couple’s home, 
but later Mrs. Oosterman paid for the construction of a breezeway between the two 
residences. 
 
[7] During the construction of the mother-in-law’s apartment, Mr. Oosterman’s 
trucking business fell on hard times and it went out of business. With the advice of a 
lawyer, Mr. Oosterman transferred his remaining interest in the property to the 
appellant on December 3, 2003 so that it would not be available for creditors. It is 
this transfer that led to the assessment under s. 160. 
 
[8] Approximately three months after the transfer, a charge in favour of the 
mother-in-law was registered on the property. The registration document reflects an 
obligation of the appellant to repay $135,000 to the mother-in-law on demand and 
without interest. The document further states that the charge is collateral security for 
promissory notes.    
 
Relevant legislative provision 
 
[9] Section 160 of the Act provides a mechanism for the government to collect tax, 
not from the tax debtor, but from non-arm’s length persons who acquire property 
from the tax debtor for less than full consideration. Recently, Sexton J.A. of the 
Federal Court of Appeal stated that the provision is to be interpreted in light of its 
intended purpose: The Queen v. Livingston, 2008 DTC 6233, 2008 FCA 89, at 
para. 1. 
 
[10] The relevant part of section 160 for purposes of this appeal is the underlined 
portion of subsection 160(1) below. It has the effect of imposing joint and several 
liability for a tax debt on a non-arm’s length transferee to the extent that the fair 
market value of the property transferred exceeds the consideration given. 

          (1)  Tax liability re property transferred not at arm’s length.  Where a 
person has, on or after May 1, 1951, transferred property, either directly or 
indirectly, by means of a trust or by any other means whatever, to 
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(a)  the person’s spouse or common-law partner or a person who has since 
become the person’s spouse or common-law partner, 

(b)  a person who was under 18 years of age, or 
(c)  a person with whom the person was not dealing at arm’s length, 

the following rules apply: 
(d)  the transferee and transferor are jointly and severally liable to pay a part 

of the transferor’s tax under this Part for each taxation year equal to the 
amount by which the tax for the year is greater than it would have been if it 
were not for the operation of sections 74.1 to 75.1 of this Act and section 
74 of the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, in respect of any income from, or gain from the disposition of, the 
property so transferred or property substituted therefor, and 

(e)  the transferee and transferor are jointly and severally liable to pay under 
this Act an amount equal to the lesser of 

  (i)  the amount, if any, by which the fair market value of   
       the property at the time it was transferred exceeds the   
       fair market value at that time of the consideration given     
       for the property, and 

    (ii) the total of all amounts each of which is an amount that  
            the transferor is liable to pay under this Act in or in  
            respect of the taxation year in which the property was  
            transferred or any preceding taxation year, 

but nothing in this subsection shall be deemed to limit the liability of the transferor 
under any other provision of this Act. 

 
Procedural history 
 
[11] It may be useful in this case to set out some of the procedural history, which is 
quite lengthy. 
 
[12] An assessment was first issued to the appellant under section 160 on 
May 26, 2005. 
 
[13] An objection to the assessment was filed in due course which argued that: 
(1) the fair market value of the property as determined by the Minister of National 
Revenue was too high, and (2) the Minister failed to take into account the 
contribution by the mother-in-law.  
 
[14] After considering the objection, the Minister issued a new assessment which 
did not adjust the valuation but it did make a reduction for the mother-in-law’s 
contribution. The reassessment was issued on May 26, 2005 and the amount of the 
reduction was $54,000.   
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[15] The appellant then appealed this assessment directly to this Court on the 
valuation issue.   
 
[16] After pleadings had been exchanged, the Minister apparently changed his 
mind about taking into account the mother-in-law’s contribution. And so, the 
respondent sought to amend the reply to add this as an issue. The proposed 
amendment was opposed and Miller J. of this Court refused to allow it.   
 
[17] That was not the end of the matter, however, because the Minister then 
proceeded to replace the assessment with a new one. It is this assessment, which was 
issued on April 27, 2007, that is now at issue.  
 
[18] By some twist of fate, the effect of the mother-in-law’s contribution now 
becomes the only issue to be decided. As a result of a pre-trial settlement 
conference, the parties have settled the valuation issue by agreeing to a fair market 
value of the property at the relevant time of $340,000.  
 
[19] The remaining issue has two aspects: should the mother-in-law’s contribution 
reduce the assessment, and, if so, should it be reduced by $54,000 or some lesser 
amount? 
 
[20] If the appellant is successful on both these issues, there will be a small amount 
of tax remaining. Counsel for the appellant suggested that the tax would be $2,252.20 
but I have not checked this calculation.  
 
[21] I now turn to the first issue which is whether the mother-in-law’s contribution 
should be taken into account at all.  
 
Should assessment be reduced by mother-in-law’s contribution? 
 
[22] It is the position of the appellant that the doctrine of constructive trust applies 
to the financial contribution that the mother-in-law made to the new building, and as 
a result the mother-in-law had a beneficial ownership interest in the property at the 
time of the transfer on December 3, 2003. The effect of this would be to reduce the 
value of the husband’s interest that was transferred to the appellant. 
 
[23] Although the appellant originally argued that there was a resulting trust as 
well, the resulting trust argument was subsequently abandoned. For the doctrine of 
resulting trust to apply, the appellant and Mr. Oosterman would have had to intend 
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that the mother-in-law have an ownership interest in the property, and it was 
acknowledged that the parties did not give this any consideration. 
 
[24] This Court has had the opportunity on many occasions to consider whether the 
doctrines of constructive trust and resulting trust should be applied in the context of a 
section 160 assessment. It is a difficult issue and the matter is not yet settled.  
 
[25] Much of the argument before me related to this issue, but I have concluded 
that it is not necessary to wade into this debate because the elements of a constructive 
trust are not present in this case. 
 
[26] In Savoie v. The Queen, 93 DTC 552 (TCC), former Chief Justice Bowman 
reviewed the elements of constructive trust as follows: 

a) an enrichment, 
b) a corresponding deprivation, and  
c) an absence of any juristic reason for the enrichment.  

 
[27] The circumstances in which the doctrine of constructive trust are often applied 
concern a spouse who makes a contribution to the family home without consideration 
being given. The foundation of the principle is in the notion that there has been an 
unjust enrichment. 
 
[28] In this case, the evidence rather clearly points to a loan having been made by 
the mother-in-law. In circumstances such as this, there is no constructive trust 
because there is no deprivation, no unjust enrichment. 
 
[29] Two factors strongly suggest that the mother-in-law’s contribution was in the 
nature of a loan. First, the mother-in-law, the appellant and her husband all testified 
that the funds were to be repaid to the mother-in-law at some point. This is entirely 
understandable because Mrs. Oosterman has several other children and it is unlikely 
that she would intend to make a gift of this size to one of them.   
 
[30] Second, the charge that was registered on title three months after the transfer 
states that the mother-in-law’s contribution is collateral security for promissory notes.  
 
[31] The appellant testified that there never were any promissory notes. I accept 
this testimony, but it does not mean that the charge is not security for a loan that had 
not been reduced to writing. 
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[32] In light of the conclusion that the financing by the mother-in-law was a loan, 
I cannot accept the appellant’s position that the doctrine of constructive trust applied 
to give the mother-in-law an ownership interest in the property.  
 
[33] That does not mean that the assessment is correct, however. If the debt to the 
mother-in-law was assumed by the appellant on the transfer of the property, that 
assumption would constitute consideration that reduces the appellant’s liability under 
section 160. 
 
[34] Unfortunately, the pleadings were not framed with this issue in mind and it 
only came up when I raised it during argument. Counsel for the respondent 
strenuously objected to my considering it at this late stage. After much discussion, 
the parties settled the procedural point by agreeing that the issue of whether 
consideration was given would be considered by me but that the evidence would not 
be reopened. 
 
[35] Where does that leave us? The debt to the mother-in-law was either assumed 
on the transfer or it was not. The question is: which of these two possibilities is more 
likely?  
 
[36] In circumstances such as this, it could be argued that the appellant did not 
assume the husband’s debt because she did not specifically agree to do so. The 
evidence as a whole, though, suggests that she did assume the debt. 
 
[37] First, given the husband’s financial situation at the time of the transfer, the 
appellant likely acquired the only asset that her husband had to satisfy the debt to the 
mother-in-law.  
 
[38] In addition, the mother-in-law’s contribution was so linked to the property that 
it is unlikely that the appellant would agree to acquire the property from her husband 
without assuming the debt which financed one of the buildings on the property.  
 
[39] I conclude that it is more likely than not that the appellant did give 
consideration on the transfer by assuming her husband’s share of the loan from the 
mother-in-law. It is not clear from the evidence whether the mother-in-law was aware 
of the transfer when it occurred in December of 2003 but I do not think that this 
makes a difference.  
 
What was amount of the debt on December 3, 2003? 
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[40] The remaining issue is the amount of the consideration. 
 
[41] It is the position of the appellant that the contribution that had been made by 
the mother-in-law by December 3, 2003 was $108,000. The theory behind this is that 
the charge that was registered three months later was for a debt of $135,000, and at 
December 3, 2003 the new building was 80 percent complete. The $108,000 figure 
represents 80 percent of this amount. 
 
[42] The respondent does not dispute the 80 percent figure and she does not dispute 
that more than $135,000 was spent in total by the mother-in-law. Nevertheless, the 
respondent does not agree that the mother-in-law spent $108,000 by December 3, 
2003. The main reason for this is the dates on the invoices for the work done. 
 
[43] I have decided to accept the appellant’s position on this issue. Once the 
Minister has accepted that 80 percent of the work was done before 
December 3, 2003, it is a little late for the Minister to then take the position that less 
than 80 percent of the total cost had been incurred by that date. If work had been 
completed by December 3, 2003 for which invoices had not yet been issued, then 
there was an obligation to pay for that work.   
 
[44] I am troubled somewhat by the dates of the invoices but I think that the 
Minister for all intents and purposes gave up this issue when he made the assumption 
that the building was 80 percent complete on December 3, 2003. 
 
[45] I conclude, then, that the consideration given by the appellant on the transfer 
on December 3, 2003 includes one-half of $108,000, or $54,000. 
 
Conclusion 
 
[46] The appeal will be allowed, and the assessment will be referred back to the 
Minister to reassess on the basis that (1) the fair market value of the property 
transferred was $170,000; and (2) the consideration given on the transfer includes 
$54,000 in respect of the assumption of the liability to the mother-in-law. The 
appellant is also entitled to costs. 
 

 Signed at Toronto, Ontario this 20th day of November 2008. 

 
“J. Woods” 
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Woods J. 
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