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TAX COURT OF CANADA
Citation: 2008 TCC 622
2007- 3364( El )
BETWEEN:
CHON LE,
Appel | ant ;
- and -
THE M NI STER OF NATI ONAL REVENUE,
Respondent .
Hel d before M. Justice Paris in Courtroom No. 305, 35 Front
Street, Nanaino, B.C. , on Wdnesday, August 13, 2008.

APPEARANCES:
M. C Le, Appearing on his own behal f;
M. M Canzer, For the Respondent.

THE REG STRAR F. Richard

Al l west Reporting Ltd.
#302-814 R chards Street
Vancouver, B.C.

V6B 3A7

Per : K. Bem ster
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REASONS FOR JUDGVENT
(Delivered Orally in Nanaino, B.C. on August 13th, 2008)

JUSTI CE: These are the reasons for
judgnment in Chon Le versus The Queen, 2007-3364(El).

The issue in this appeal is whether the
appellant was in insurable enploynent with Max Oysters
Ltd. between My 9" and August 15, 2003, July 8" and
Sept enber 4'", 2004, and July 7" and Septenber 5'", 2005.

During the periods in issue the appellant
had a clamfarmng l|icence issued by the Departnent of
Fisheries. He seeded clans each year and harvested clans
that had reached the age of three to four years. He
apparently had this licence for nmany years.

He al so took clanms and oysters from outside
the area covered by his clamfarmng |icence under a
different licence issued by Fisheries. This was referred
to as an “open catch”. The areas for collecting the clans
and oysters were opened to licence holders only about six
or seven days per year. The appellant sold all of the
oysters and clans he collected under both |icences to Max
Oysters. At the end of each season he was issued a Record
of Enploynment by Max Oysters that showed he was a self-
enpl oyed fi sher.

The  appel | ant cl ai med and was pai d

Enpl oyment I nsurance benefits each winter follow ng the
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periods in issue. The Mnister of National Revenue |ater
determned that he was not entitled to the benefits and
that he would be required to repay them because the
Mnister found that he was not a “fisher” as defined in
Section 1 of the Enpl oynent |nsurance Fishing Regul ations.
The assunptions made by the Mnister in
maki ng the determ nation are set out in paragraph 6 of the
Reply and shall form part of these reasons, these

assunptions read as foll ow

a) the Appellant was involved in clam farm ng and
har vesti ng;

b) the Appellant was not a “Fisher” as defined in
t he Enpl oynent I nsurance (Fishing) Regul ations;

c) the Appellant was in possession of his own clam
farm ng |icense;

d) the Appellant was required to submt a
managenent plan to the Province of British
Col unmbi a each year indicating how nuch he woul d
seed and harvest during the year;

e) the Appellant sold his harvested clans to the
Payor ;

f) the Appellant was responsible for finding his
own clients;

g) the Appellant was responsible for nobst tools
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h)

i)

k)

p)

q)

heari ng.

and equi pnent necessary for the harvesting of
hi s product;
the Appellant was responsible for all expenses
associated with running his operation;
the Appellant was not required to report to the
Payor ;
the Appellant did not take direction from the
Payor ;
the Appellant was not required to sell his
harvest to the Payor;
the Appellant was renmunerated for each | oad
delivered to the Payor;
the Appellant was free to hire his own hel pers;
the Appellant had the opportunity for profits
from his decisions with respect to operations
and could incur substantial |oss due to a poor
harvest season
the Appellant clainmed business expenses on his
tax returns for the Peri ods;
the Appellant and the Payor considered their
relationship to be one of i ndependent
contractor, i.e., a contract for services; and
t he Appellant was in business for hinself.

The appellant was self-represented at

He felt it was unfair for the Mnister

t he

to
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require himto repay the benefits he had received because
he was given the Records of Enploynment by Max and relied
on those forns. He said he received assistance in filling
out the application for benefits in the Enploynent
| nsurance office and felt that he should have been told in
the first year that he was not eligible. The repaynent of
the benefits will cause him substantial hardship. He did
not meke any subm ssions on any substantive issue.

The respondent took the position that the
appellant was not in insurable enploynent under Section
5(1) of the Enploynment I|nsurance Act because he was not
enployed by Max Oysters wunder a contract of service.
There was no evidence led to show that such a contract
exi sted between the appellants and Max, and | agree wth
the respondent that the appellant operated as an
i ndependent contractor. The respondent also said that the
appellant did not fall within Section 2 of the Enpl oynent
| nsurance Fishing Regul ations, which includes self-
enpl oyed fishers as insured persons under the Enploynent
| nsur ance Act.

The respondent said that the appellant did
not neet the definition of "fisher” set out in Section 1
of the Regul ations, the relevant parts of which read:

"Fi sher nmeans a sel f-enployed person engaged in

fishing and includes a person engaged other
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t han under a contract of service or for their

own or another person's sport in neking a

catch.”
The respondent argues that the appellant was neither
engaged in fishing nor in making a catch. Although the
word "fishing" is not defined in the Regulations or Act,
counsel said that it requires that the thing being fished
has the chance to escape and cited a passage from the
deci sion of the Suprenme Court of Canada in Gerring v. The
Queen, (1897), 27 S.C.R 271, to this effect. Counsel said
that the clans or oysters taken by the appellant could not
escape and therefore the activity of collecting them did
not anount to fishing.

It was also argued that the appellant was
not nmaking a catch when taking the clanms from his |eased
area because the definition of "catch" (also in section 1
of the Regulations) only applies to catching or taking of
natural products of the sea or other body of water. Since
the clans on the |eased area were sown by the appellant,
it was contended that the clanms were not a natural
pr oduct .

| will deal firstly with the subm ssion
regarding the definition of the word "catch” in the
Regul ations. It reads:

“catch” nmeans any natural product or by-
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1 product of the sea, or of any other body of

2 wat er, caught or taken by a crew and incl udes

3 fresh fish, cured fish, Irish noss, kelp and

4 whal es, but does not include fish scales or

5 seal s, and

6 (a) where only a portion of a catch is

7 delivered to a buyer, mneans the portion

8 del i vered; and

9 (b) where nore than one catch or portion of a

10 catch is delivered to a buyer at one tineg,

11 means the catches or portions that are

12 del i ver ed.

13 | agree with the respondent that the clans
14| taken fromthe appellant's |ease area would not be a catch
15| because the clanms had been seeded by the appellant and
16| therefore would not be an actual product of the sea.

17 The word "natural™ connotes sonething that
1g| exists or occurs wthout human intervention and the
19| definition found in the Concise Oxford Dictionary includes
20| the follow ng:

21 "Existing in or by nature; not artificial;

29 innate; inherent; self-sown; uncultivated."”

23 The French version of the definition of
24| "catch" uses the phrase "produit naturel™ which is

N
(93]

identical to the English version. There is no apparent
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anbiguity in the relevant wording and the ordinary
definition would exclude the <clans farned by the
appel | ant.

There does not appear to be any reason not
to give the term "fishing” in the definition of “fisher”
which | referred to earlier its ordinary neaning of taking
fish fromthe water.

The Oxford Concise English Dictionary, 10"
Edition, defines the verb "to fish" as foll ows:

"to catch fish with a net or hook and line."
| can see no anbiguity in the wording of the definition of
the term fisher in the Regulations and that definition
would not cover the activities of the appellant in
harvesting farned cl ans.

To his credit, respondent's counsel brought
to ny attention a decision of Deputy Judge Leger of this
Court in Blanchard v. M\R,[1993] T.C. J. No. 187, in which
the court concluded that harvesting cultivated oysters
constituted meking a <catch. Unfortunately the court
reached that conclusion w thout setting out its analysis
of the definition of "catch"” and so its persuasive val ue
is extrenely limted.

The respondent has conceded that the open
harvesting of clans and oysters by the appellant would be

within the definition of "catch", and | agree. Those cl ans
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and oysters would be a natural product of the sea. There
is sonme evidence from the appellant that the anount of
those harvests was about $400 to $500 a day for five to
six days a year. | am satisfied that he would have earned
$2,500 each year fromthat activity.

| would therefore allow the appeal in part
on the basis that the appellant earned $2,500 a year from
insurable enployment with Mx Oysters in each of the
peri ods under appeal .

| am aware that the appellant faces great
difficulties wth respect to the <collection of the
over paynment of benefits. Unfortunately | do not have the
power to vary the amounts of the repaynents. However, |
woul d urge the Mnister to consider granting the appellant
what ever relief is possible in the circunstances.

Thank you.




