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Appeals heard on October 21, 2008, at Edmonton, Alberta
Before: The Honourable Justice Wyman W. Webb
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Counsel for the Respondent: Robert Neilson

JUDGMENT

The appeals from the reassessments made under the Income Tax Act (“Act”)
for the Appellant’s 2004 and 2005 taxation years are allowed, in part and without
costs, and the matter is referred back to the Minister of Nationa Revenue for
reconsderation and reassessment on the basis that the amount of the unreported
income of the Appellant in 2004 is reduced from $27,145 to $21,480 and the amount
of unreported income for 2005 is reduced from $13,850 to $10,350. The penalties
imposed pursuant to subsection 163(2) of the Act, reduced to reflect these revised
amounts of unreported income, are confirmed.

Signed at Ottawa, Ontario, this 30™ day of October 2008.

“Wyman W. Webb”
Webb J.
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[1] The issue in these appeals is whether the Appellant had received payments in
cash from Deniz Pehlivanlar, who was carrying on a business as a sole proprietor
under the name Flying Carpet (“Flying Carpet”). Flying Carpet carried on a business
that was restricted to laying carpet, linoleum or cork as flooring. The Respondent has
reassessed the Appedllant to include additional amounts in his income in 2004 and
2005 and has assessed gross negligence pendties under subsection 163(2) of the
Income Tax Act (“Act”) in relation to the unreported amounts.

[2] In 2004 and 2005 the Appellant worked for Flying Carpet. He would do
whatever he could to help Deniz Pehlivanlar lay carpet. He stated that he was paid $8
per hour based on working 25 hours per week (or $200 a week). He stated that he
was paid every second week by cheque in the amount of $400 and that the only
payments that he had received from Flying Carpet were made by cheque. The
Appdlant also stated that the total amount that he received from Flying Carpet in
2004 was $5,665.13 and that this amount was included in hisincome for tax purposes
when he filed histax return for 2004. He also stated the total amount that he received
from Flying Carpet in 2005 was $3,500 and that this amount was aso included in his
income for tax purposes when he filed his tax return for 2005. For both years these
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amounts that he had recelved from Flying Carpet were identified as “other
employment income” in histax returns.

[3] The Appellant worked for Flying Carpet for the period from the end of March
or early April 2004 until May 2005. Following his employment with Flying Carpet
he worked for a numbered company that was incorporated on May 13, 2005. This
company was formed by the Appellant and another individual. That arrangement
only lasted a few months and then the Appellant formed his own company. On
September 20, 2005 the Appdlant incorporated “Sindoma Flooring Ltd.” His
income in 2004 and 2005 as reported in his 2004 and 2005 income tax returns was
comprised of the following:

Source 2004 2005
1170658 Alberta Ltd. $6,240
Sindomal Flooring Ltd. $2,496

Flying Carpet (identified as other $5,665 $3,500
employment income)
Total: $5,665 $12,236

[4] Despite the modest amounts of reported income the Appellant supported his
wife and one child in 2004 and his wife and two children in 2005 in Calgary. The
Appellant and his family lived in Calgary Housing and the monthly rent was $240
per month. The Appellant indicated that he and his family survived on assistance that
they received from the government, as well as on food that they had received from
the food bank.

[5] In March 2006, the Appellant purchased a home. The purchase price of the
house was $355,000. The Appellant obtained a mortgage for $285,224 from
TD Canada Trust. The Appellant paid the balance of the purchase price from three
sources — from funds that he had obtained from his father-in-law in Turkey, from a
line of credit provided by the Roya Bank and from payments to him from his
company, Sindomal Flooring Ltd.

[6] Inthe TD Canada Trust Mortgage Commitment the following requirement was
noted:

CCRA Notice of Assessment for 2003 and 2004 years are required for Hasan Tafrali
confirming a minimum average net income of $78,923.
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[7] The following notes also appear in the Deal Notes document obtained from TD
Canada Trust:

Current Employment Information: Company Name: SINDOMAL FLOORING LTD.
Employment type: Full time Job Title FLOORS AND CARPET INSTALLER Occupation:
Sef-employed Industry Sector: Construction  Months of Servicee 40 months ...
INCOME/Y EAR Annual Amount: $78,923

[8] Even though the Appellant had filed atax return for 2004 in which he reported
that his total income for that year was $5,665, a copy of a Notice of Assessment for
2004 with the Appellant’s name and socia insurance number was submitted to
TD Canada Trust which stated that, for 2004, his total income was $91,358 and his
net income was $80,683. A copy of a Notice of Assessment for 2003 with the
Appellant’s name and socia insurance number was submitted to TD Canada Trust
which stated that, for 2003, his total income was $85,888 and his net income was
$77,163.

[9] The Appellant stated that these assessments that were submitted to TD Canada
Trust did not reflect his income for 2003 or 2004. The Appeds Officer for the
Canada Revenue Agency who dealt with his Notice of Objection testified and he
stated that there is no record of the assessment of the Appellant for 2003 based on
total income of $85,888 nor isthere any record of the assessment of the Appellant for
2004 based on total income of $91,358. Therefore the origin of these assessments for
2003 and 2004 is not clear, but these were documents that the Appellant had
submitted or that were submitted on his behalf to TD Canada Trust in support of his
mortgage application.

[10] It is clear from the mortgage documents that the Appellant needed to establish
net income of at least $78,923 in order to obtain the mortgage and it is also clear that
the Appellant would not have been able to do this based on the income that he had
reported in his tax return for 2004. His total income as reported for 2004 ($5,665) is
only dightly more than 7% of the required income amount of $78,923 and only
dightly more than 6% of the total income of $91,358 as stated in the “notice of
assessment” that was submitted to TD Canada Trust. As the Appellant is claiming
that his total income in 2004 was only $5,665 it does not help the Appellant’s
credibility to have documents that were provided to TD Canada Trust in support of
his mortgage application that shows substantially higher amounts of income and
which documents must have been received from the Appellant or someone acting on
his behalf. The Appelant must have known that he would not have been able to
obtain a mortgage for $285,224 in early 2006 if he would have told TD Canada Trust
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that histotal income for 2004 was only $5,665. The interest rate on the mortgage was
4.2%, which would mean that the annua interest would exceed $5,665 until the
principal amount was less than $134,881.

[11] Deniz Pehlivanlar also testified. He clearly stated that in addition to the cheques
for $400 paid to the Appdlant every second week, the Appellant also received
substantial amounts in cash for the work that he was doing. He indicated that the
agreement with the Appellant was that the Appellant would be paid $150 per day. He
also indicated that it was at the Appellant’s request that the payment was split into
payments in cash and payments by cheque. He indicated that the Appellant told him
that the reason that he wanted the payments in cash and by cheque was so that he
could show the Calgary Housing Authority that he was receiving some income, but
not so much income so that he would no longer qualify for the subsidized housing.
Deniz Pehlivanlar stated that he accommodated the Appellant because both the
Appdlant and Deniz Pehlivanlar were from Turkey and he wanted to help his fellow
countryman.

[12] Kim Carson, the spouse of Deniz Pehlivanlar also testified. She is a teacher and
she aso kept the books for Deniz Pehlivanlar’ s business. She also clearly stated that
the Appellant received cash payments. She had typed records of the dates and the
amount of payments that were made to the Appellant. Her testimony and that of
Deniz Pehlivanlar isin direct conflict with that of the Appellant.

[13] In this case, | accept the testimony of Deniz Pehlivanlar and Kim Carson and
find that the Appellant did receive cash payments from Flying Carpet in addition to
the amount that he was paid by cheque. Kim Carson had maintained detailed records
of the amounts and dates of the payments. The bank statements for the business
showed cash withdrawals on various dates, which cash withdrawals would fund the
cash payments to the Appellant.

[14] As well, the Appdlant stated that he would sometimes work for 4 and
sometimes as many as 8 to 10 hours per day. He also stated that he would work, on
average, 3 to 6 days per week. If the number of hours and the number of days
fluctuated as much as indicated by the Appellant, why would the Appelant accept a
flat amount of $8 per hour based on 25 hours per week?

[15] As well, Kim Carson stated that a proposed agreement was presented to the
Appéllant for his signature on severa occasions. The Appellant consistently refused
to sign the document. The proposed agreement included the following:
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For the first three months, Hasan will be paid at a daily rate of $150. This amount will be
redetermined at the end of three months (to a maximum daily rate of $250) depending on
the business’ income.

For the first three months, Hasan will be paid in cash. After this time, he'll receive a
cheque for wages on a bi-weekly basis.

[16] The proposed agreement also included the following provisions:

Deniz and Hasan have the option of working when the other is on holiday. At such times,
ahelper can be hired at arate of $15/hour.

In the case of serious illness or injury, a temporary helper can be hired at a rate of
$15/hour.

[17] Why would the Appellant have worked for $8 per hour based on 25 hours per
week if the Appellant, by signing this agreement, could have made $150 per day?
Why would the Appellant work for $8 per hour if a helper would have been paid $15
per hour? It seems that the only logical explanation is that the Appellant was aready
being paid $150 per day and he did not want the full amount that he was being paid
to be discovered. It appears that he may have been motivated not only by his access
to the subsidized housing, but also by the reduced amount of taxes that he would
have to pay if he only reported the amounts that he received by cheque in his tax
returns.

[18] Asaresult, | find that the Appellant did receive additional amounts from Flying
Carpet in 2004 and 2005.

[19] T5018 forms were completed and submitted to the Canada Revenue Agency
showing the amounts that the Appellant was paid by Flying Carpet for 2004 and
2005. In the form for 2004 the total amount that was shown as being paid to the
Appellant was $27,145. In 2005 the amount was $13,850. These are the amounts that
were added to the Appellant’s income by the Respondent. Kim Carson confirmed
that the total amounts paid to the Appellant included the amounts paid by cash and
the amounts paid by cheque. The Appelant had included in his tax returns the
amount that he had recelved by cheque. Therefore the amounts that the Appellant had
reported in his tax returns should be deducted from the amounts as shown on the
T5018 forms.
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[20] Therefore, the amounts that should be added to the Appellant’ s income for 2004
and 2005 to the amount that he had reported would be the following:

2004 2005
Amount added to Income by the Respondent: $27,145| $13,850
Less: Amount Reported by the Appdllant: ($5,665) | ($3,500)
Amount Not reported by the Appellant: $21,480 | $10,350

[21] Penalties were also imposed pursuant to subsection 163(2) of the Act. This
subsection provides, in part, asfollows:

163(2) Every person who, knowingly, or under circumstances amounting to gross
negligence, has made or has participated in, assented to or acquiesced in the making of,
a false statement or omission in a return, form, certificate, statement or answer (in this
section referred to as a “return”) filed or made in respect of a taxation year for the
purposes of this Act, isliable to apenalty of the greater of $100 and 50% of the total of

(8 the amount, if any, by which
(i) the amount, if any, by which

(A) the tax for the year that would be payable by the person under this
Act

exceeds

(B) the amounts that would be deemed by subsections 120(2) and (2.2)
to have been paid on account of the person'stax for the year

if the person's taxable income for the year were computed by adding to the
taxable income reported by the person in the person's return for the year that
portion of the person's understatement of income for the year that is
reasonably attributable to the false statement or omission and if the person's
tax payable for the year were computed by subtracting from the deductions
from the tax otherwise payable by the person for the year such portion of any
such deduction as may reasonably be attributable to the false statement or
omission

exceeds
(i) the amount, if any, by which

(A) the tax for the year that would have been payable by the person
under thisAct
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exceeds

(B) the amounts that would be deemed by subsections 120(2) and (2.2)
to have been paid on account of the person's tax for the year

had the person's tax payable for the year been assessed on the basis of the
information provided in the person's return for the year,

[22] The pendty is imposed if the Appellant “knowingly, or under circumstances
amounting to gross negligence’ failed to report as income al of the amounts that he
had received from Flying Carpet as income. In this case, | find that it is more likely
than not that the Appellant knowingly underreported his income for each of these
years, and therefore the penalties imposed pursuant to subsection 163(2) of the Act
based on the revised amounts of unreported income of $21,480 for 2004 and $10,350
for 2005 are confirmed.

[23] Asaresult, the appeals are alowed, in part and without costs, and the matter is
referred back to the Minister of National Revenue for reconsideration and
reassessment on the basis that the amount of the unreported income of the Appellant
in 2004 is reduced from $27,145 to $21,480 and the amount of unreported income for
2005 is reduced from $13,850 to $10,350. The penaties imposed pursuant to
subsection 163(2) of the Act, reduced to reflect these revised amounts of unreported
income, are confirmed.

Signed at Ottawa, Ontario, this 30™ day of October 2008.

“Wyman W. Webb”
Webb J.
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