THE TAX COURT OF CANADA

IN RE: The | ncone Tax Act

Ctation: 2007TCC689
BETWEEN: 2007-1155(1IT) G
M CHAEL G WETZEL,

APPELLANT,
- and-

HER MAJESTY THE QUEEN,
RESPONDENT.

Hel d bef ore Madam Justice Canpbell of the Tax Court of
Canada, sitting in St. John’s, Newfoundland and
Labrador on Tuesday, October 1, 2007.

APPEARANCES:

M. Mchael Wetzel (self-represented) ..... Appel | ant
M. Caitlin Ward ................ ... ...... Respondent
Ms. Paulette Murphy ...................... Regi strar

Di scoveries Unlimted Inc.
927 Tor bay Road
Tor bay, Newf oundl| and
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2007- 1155(1 T) G

M chael

Wt zel | v. Her Majesty the Queen

MADAM JUSTI CE:

Q

Let the record show that | am delivering ny
reasons in respect to the Respondent's notion
to quash a Notice of Appeal

The Respondent brought a notion requesting
that the Notice of Appeal filed by the
Appel lant on February 28, 2007 be quashed.
Wile the Notice of Appeal referenced tax
i ssues for taxation years prior to 1994, both
t he Appel |l ant and Respondent agreed that it is
only the 1994 and 1995 taxation years that are
bei ng appeal ed. The Respondent bases the
request to quash the Notice of Appeal for these
two taxation years on the doctrine of
res judicata in that the Appellant seeks to
raise, in his Notice of Appeal, nmatters already
deci ded by a judgrment of the Federal Court of
Appeal . In addition, the Respondent argued
that the Appellant's appeal is an abuse of
process and that the Appellant does not seek a
renmedy which this Court can grant pursuant to
sub-section 171(1) of the Incone Tax Act.

The Appellant, in responding to this
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notion, raises several issues including the
fol | owi ng:

(1) that the Respondent did not file a Reply to
the Notice of Appeal within the 60 day period
prescribed by Rule 44 of the Tax Court of
Canada Rul es;

(2) that the Respondent's reliance upon
res judicata is inappropriate because in the
absence  of a Notice of Consti tutional
Chal  enge, neither this Court nor the Federa
Court had jurisdiction to resolve the Charter
i ssues;

(3) that it would be unfair and result in an
injustice if this Court applied the doctrine of
res judicata or an abuse of process argunent;
and

(4) that the Respondent has not paid the
Appel lant his costs as ordered by a 2006
Federal Court decision which has consequently
prejudi ced the Appellant and his ability to be
represented by legal counsel in the present

notion, resulting in an abuse of process by the
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Respondent .

A history of the treatment of the 1994 and
1995 taxation years and the sequence of events
| eading up to this notion are inportant to a
di scussion and analysis of these issues. The
Appel lant, according to his Notice of Appeal
is an aboriginal person of North Anmerican
Ancestry. Throughout the 1970s and early
1980s, the Appellant worked with the community
nmenbers of Conne River and the Federal and
Provi nci al governnments to have the comunity be

recognized as a “Native Comunity” wth

registration of its f oundi ng nmenbers.
Eventual |y, gover nnment approved t he
establ i shment of the Conne River Band. In the

1980s, the criteria for nenbership to this Band
was changed from North Anerican Indian
Ancestry, for which the Appellant qualified, to
Canadi an I ndi an Ancestry, for which he did not
qualify. The Appellant clains that this change
was designed and inplenented with the specific

intention of denying to him nenbership as a
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foundi ng nenber of this Band. This rendered him
liable to pay incone taxes where individuals in
simlar ci rcumnst ances wer e af f or ded
registration in the Band and consequently,
exenption fromtaxes. This is the basis of the
Appel lant's claimof the Charter breach.

The current Notice of Appeal is the third
step in a series that began with a Tax Court
deci sion in August 2004, in which the Appell ant
successful |y sought and received Charter relief
with respect to the 1994 and 1995 taxation
years. Justice Margeson determned that the
Appellant did not need to submt a Notice of
Constitutional Challenge since he was not
attacking the validity of any provisions of the
I ncome Tax Act, the Indian Act or the
O ders-in-Counci | . He then acknow edged the
Section 15 Charter breach and applied
subsection 24(1) in an attenpt to renedy the
situation. Consequently, the assessnents for
these taxation years were vacated. The

M nister of National Revenue (the “Mnister”)
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appeal ed this decision to the Federal Court and
in February 2006, the Federal Court set aside
the initial judgnent of this Court in favour of
the M nister.

The Federal Court determned that the
omssion of a Notice of Constitutional
Chal lenge was a fatal blow to M. Wtzel's
claim and further determned that t he
differential treatnent received by M. Wtzel
was "not based on personal characteristics
anal ogous to listed grounds”, so as to violate
subsection 15(1). The Federal Court determ ned
that the Tax Court decision found that
M. Wetzel had been inproperly treated, but
attributed the fault, at paragraph 23 of the
decision, to "...admnistrative |aw w ongs
bad-faith conduct by Departnent bureaucrats
executive action taken for an inproper
pur pose".

The Federal Court decision concluded that
the Tax Court erred in finding a violation of

t he Appel |l ant's subsection 15(1) rights because
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the Oder-in-Council did not result in the
Respondent being treated differently from all
ot her Conne River residents of |ndian Ancestry.
The criterion of Canadian |Indian Ancestry had
the same effect on M. Wetzel as it did on all
t hose residents of Conne River of non-Canadi an
| ndi an Ancestry.

The Appellant, M. Wtzel, sought |eave to
appeal this decision to the Suprene Court,
whi ch was denied. Consequently, the Mnister
re- assessed and recl ai med approxi mately
$62, 000.00 in respect to these taxation years
from which the Appellant filed the current
Notice of Appeal. The Respondent’'s position
therefore is that the Appellant seeks again to
rai se i ssues which were conclusively deci ded by
a Federal Court judgnent with |eave to appeal
to the Suprene Court al so deni ed.

The essence of t he doctrine of
res judicata is that there should be finality
in the realm of Ilitigation, with no person

being subjected to action by the sane



10

11

12

13

14

15

16

17

18

19

20

21

22

October 2, 2007

i ndi vidual nore than once in relation to the
sanme issue. It is also clear fromthe case | aw
(Chevron Canada Resources Ltd. v. Canada,
[1998] F.C.J. No. 1404, which quoted Thonas v.
Trinidad and Tobago, (1990) 115 N R 313 at
316) that this principle applies not only where
the renedy and grounds in both actions are the
sane, but also applies to those matters of fact
or law, relating to the subject matter, which
coul d have been raised in the first action but
wer e not.

Justice Binnie in the case of Danyluk v.
Ainsworth Technology Inc., [ 2001] S.CJ.
No. 46, explained the principles of this
doctrine and at paragraph 25 of that decision
reviewed the three pre-conditions which nust be
present for it to apply. Those three
pre-conditions are : (1) that the sane question
has been decided; (2) that the judicia
decision which is said to create the estoppel
was final; and,

(3) that the parties to the judicial decision
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or their privies were the same persons as the
parties to the proceedings in which the
estoppel is raised or their privies.

The  Respondent submts that al | t hree
pre-conditions are net here. After hearing the
subm ssions of both parties to this notion and
after revi ew ng t he deci si ons of
Justice Margeson of this Court and the Federa
Court of Appeal decision, together with the
Appel lant's current Notice of Appeal, | nust
conclude that the issues which the Appellant
seeks to put before this Court are the sane
i ssues decided conclusively by the Federal
Court deci sion.

The Federal Court did not send the matter
back to this Court for reconsideration, nor was
| eave to appeal to the Suprenme Court granted.
The Federal Court specifically held that the
Appel lant's subsection 15(1) Charter rights
were not violated by the Oder-in-Council and
his appeal for the 1994 and 1995 taxation years

were dismssed. The Appellant's current Notice
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of Appeal sinply restates the mtters
previously dealt with by the Federal Court of
Appeal in 2006. The refornulation of the
appeal is sinply an attenpt to re-litigate
issues already dealt with. Al preconditions
are therefore nmet and to permt the appeal to
proceed would not only be inappropriate in
light of the doctrine of estoppel but would
result in an abuse of the processes of this
Court.

As | understand it, M. Wtzel's argunent
is that the actual issue is his challenge in
respect to the discrimnation of senior G own
officials that prevented him from being
regi stered as a Band nenber and that since the
Federal Court decided that this Court had no
jurisdiction to hear the argunent where there
was no Notice of Constitutional question filed,
then essentially there is really no decision
Therefore, the nerits of his Charter argunent
have not been dealt with within the arena of a

full and fair hearing.
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However, contrary to the Appellant's
subm ssions, the decision of Justice Margeson
still exists and is not a nullity, although it
may have little precedential value in |ight of
the subsequent Federal Court deci sion. It
appears that all of the facts were presented to
Justice Margeson and that the Federal Court had
all of the record before it. Consequently the
Federal Court had jurisdiction to dispose of
the Mnister's appeal as it did. The Federa
Court decision sinply referenced and relied
upon the failure to provide the inappropriate
Notice. The Appellant's argunment appears to be
based not on a breach of his Charter R ghts due
to of f ensi ve | egi sl ati on, but nor e
appropriately that the Cow's actions, in
designing and applying an Oder-in-Council,
resulted in the problem with his nenbership
stat us and t herefore, vi ol at ed hi s
subsection 15(1) rights. As a result he seeks
to vacate the Respondent's claim for tax

arrears in these years and for repaynent of
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taxes and interest. I am referring to
par agraphs 21(a) and 21(b) of his Notice of
Appeal . Subsection 171(1) sets out the
paraneters which this Court has in granting a
r emedy in an | ncone Tax appeal
Subsection 24(1) of the Charter does not create
courts of conpetent jurisdiction, but nerely
vests additional powers in courts independently
of the Charter. It is only where a Court has
jurisdiction, conferred by statute, over the
parties, the issues and the authority to nake
the Order, that it has the power to grant a
remedy pursuant to subsection 24(1) of the
Charter. This Court, however , has no
jurisdiction to grant a subsection 24(1) renedy
on the grounds of a breach of section 15 of the
Charter in respect to Cabi net's
Order-in-Counci | . Even if there is a breach,
this Court has no jurisdiction to renmedy it.
Finally, in respect to the Appellant's
argunent that the Respondent did not file a

Reply to the Notice of Appeal as required by
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section 44 of the Rules and shoul d be prevented
from bringing the within notion, even though
the Respondent did not file a Reply wthin
60 days and instead brought this notion, |
conclude that | have inherent jurisdiction to
hear and di spose of this notion on its nerits,
as | have done.

In summary, the Respondent's notion is
granted and the Appellant's Notice of Appeal is
guashed. It would appear that on sone
admnistrative level, the Appellant suffered
wr ongdoi ng, but he has properly accessed the
various levels within the Court systemand | am
sinply unable to assist him although | have
synpathy for his position. Neither party
addressed the issue of costs during the notion

and | therefore nmake no order in this respect.

CERTI FI ED CORRECT
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