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Toronto, Ontario

--- Upon commenci ng on Friday, June 1, 2007
at 9:29 a.m

THE REG STRAR:. This Court is now
resunmed, the Honourable Justice Little is
presiding. Before the Court, Case No. 2006-
2950(1T)G between Richard Kiernicki, appellant and
Her Maj esty the Queen, respondent. The appellant is
appearing on his own behalf and for the respondent,
M. Ryan Hall and M. Charles Cam rand.

JUSTICE LITTLE: Thank you. Good
nmor ni ng, M. Kiernicki.

MR. KIERNICKI: Good norning, sir.

JUSTICE LITTLE: Good norning, M.
Hal | .

MR. HALL: Good norni ng.

JUSTICE LITTLE: M. Camrand.

MR. CAM RAND: Good nor ni ng.

JUSTICE LITTLEE M. Hall, M.
Camrand it is your notion; who wants to go first?

MR HALL: | will.

JUSTICE LI TTLE: Go ahead, sir.
SUBM SSI ONS BY MR HALL

MR. HALL: At the outset, M.

Justice Little, I would like to point out an error

ASAP Reporting ServicesInc.
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in the witten subm ssions provided to the Court
and M. Kiernicki. Looking at the overview, it
speaks to redenptions occurring in the year 2001.

JUSTI CE LITTLE: Your respondent's
witten subm ssions, is that correct?

MR HALL: That is correct.

JUSTICE LITTLE: What page, what
tab?

MR. HALL: Under tab 1

JUSTI CE LI TTLE: Yes.

MR HALL: At the overview

JUSTI CE LI TTLE: Yes.

MR. HALL: It speaks only to
redenptions occurring in 2001 when, in fact, there
are redenptions occurring in 2001 and 2003. In
essence, what happens in 2001 is half of the shares
in question are redeened. The other half of the
shares of the corporation held by the appell ant
were redeened in 2003.

JUSTI CE LI TTLE: Where do you want
me to add the new words? What is your w sh?

MR. HALL: "The appellant redeened
shares in 2001 and 2003."

JUSTICE LI TTLE: Add the words
"“and 2003"7?

ASAP Reporting ServicesInc.
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MR. HALL: Correct, thank you.

JUSTICE LITTLE: The first line.
Anyt hing, else sir?

MR. HALL: Not hing el se.

JUSTICE LITTLE: Can you outline
your position and then we will hear from M.

Ki er ni cki ?

MR. HALL: M apol ogies, sorry M.
Justice Little. One nore addition, if I may, in the
over vi ew.

JUSTI CE LI TTLE: Yes?

MR. HALL: | am | ooking down the
fourth line, perhaps we should add "2001 and 2003",
yet agai n.

JUSTICE LITTLE: The fourth Iine,
the last part of that sentence, correct?

MR. HALL: That is correct. Then
| ooki ng at the background, the first paragraph,
third line, "in incone for the 2001 and 2003
taxation year."

JUSTI CE LI TTLE: Taxation years?

MR HALL: That is correct.

JUSTICE LITTLE: Yes. CGo ahead,
sir.

MR, HALL: Nothing el se by way of

ASAP Reporting ServicesInc.
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errat um
Before filing the respondent's
notion to quash the present appeal, the Notice of
Appeal was carefully reviewed with a view
determ ning whether it raised any issue over which
t his Honourable Court has jurisdiction. No such
i ssue was found. Rather, what is sought by the
appellant in his Notice of Appeal is an anendnent
to the Income Tax Act. | would refer the Court to
the Notice of Appeal, |looking at the third
unnunber ed page of the Notice of Appeal, under the
headi ng, "lssues to be Decided.” | should note as
well, although it is phrased in the plural, the
appel l ant has put forward only one issue. That
i ssue reads:
"The taxpayer would like to
have the court consider
addi ng a subsection to 84(3),
or the relevant subsection,
t hat takes into consideration
when the said deened dividend
is not actually paid out in
the sane tax year as the
di sposition occurs; taxes

owi ng shoul d be based upon

ASAP Reporting ServicesInc.
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i ncone actually received by
t he taxpayer."

Al t hough not explicitly pleaded in
the Notice of Appeal, the appellant also appears to
seek sone sort of equitable relief fromthis Court.
| refer the Court to page 4 of the Notice of
Appeal , | ooki ng under the headi ng, "Reasons for
Appeal ," | ooking at paragraph 2. In this paragraph,
t he appel | ant appears to be asking for sone sort of
equitable relief based on financial hardship. He
wites in the second sentence:

"It is difficult to
under st and why CCRA woul d
want to reassess a taxpayers
returns and adjust them based
on strict adherence to a
section of the Income Tax Act
t hat woul d pl ace that

t axpayer back into hardship.”

Further, the appellant appears to
be asking for sone sort of equitable relief based
on joint liability with the T5 issuers and his tax
advi sers, |ooking at paragraph 3 on the same page.
Looki ng at the second sentence, the appell ant

wites:
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"G ven that Al C and Berkshire
t he corporations from which
t he appel | ant di sposed of the shares ..
are well known, have a
solid reputation and have tax
speci alists on hand, they
shoul d be held partially
accountable for their error
in not providing accurate
i ncome tax reporting."”

JUSTI CE LI TTLE: What is your
point on that aspect? In summary, | understand,
saw the reference to that. Wat do you say about
that type of statenent?

MR. HALL: In respect of that type
of statenent, | amdrawing it to the Court's
attention to highlight the issues which are being
rai sed by the appellant. This is one of four
potential issues upon which the appellant is
seeking relief and highlighting that as being an
i ssue in respect of which relief the Court has no
jurisdiction to provide.

JUSTI CE LI TTLE: Okay. Anything

further?

ASAP Reporting ServicesInc.
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MR. HALL: There is one other
poi nt or issue raised by the appellant, |ooking at
par agraph 8 on that sanme page. The appel | ant
appears to be seeking sonme sort of a relief akin to
a remssion order. He wites in paragraph 8:

“In a letter received from

S. Sullivan, Ham|lton Tax

O fice, on June 22" 2006 she
states that “there may be an
uni nt ended tax consequence

whi ch requires further
research”.

The appell ant goes on to wite:

“...and | do believe that in
this case that suggestion
makes sense”.

Again, it is respectively
submitted, M. Justice Little, that these issues
are issues over which the Court has no
jurisdiction. If the appellant wi shes to raise an
i ssue today over which the Court does have
jurisdiction, an order allowi ng the appellant to
anmend the Notice of Appeal and granting an
extension to reply to that amended notice of appeal

woul d be necessary, failing which the respondent
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mai ntains the position that the Notice of Appeal
rai ses no issue over which this Court has
jurisdiction and di scl oses no reasonabl e ground of
appeal to which the Mnister can reply.

JUSTICE LITTLE: Before you
concl ude sir, have you discussed this appeal with
t he taxpayer, with the appellant?

MR. HALL: We spoke on one
occasion, yes, M. Justice Little.

JUSTICE LITTLE: Did you discuss
the possibility of amendnents to the appeal at that
time?

MR HALL: No, | had not discussed
the possibility of amendments. The purpose of the
call was to informthe appellant of the Mnister's
position and to discuss the notion.

JUSTI CE LITTLE: Anything further?

MR. HALL: Not hi ng.

JUSTICE LITTLE: Thank you, very
much. M. Kiernicki

MR. KIERNICKI: Yes, sir.

JUSTI CE LI TTLE: You have heard
the coments. | would like to hear your view of
your position and briefly, because this is not the

official hearing; this is sinply a hearing of the

ASAP Reporting ServicesInc.
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Mnister's notion. But | want to nake sure you are
gi ven every opportunity to respond to their notion.
What are your coments sir?

SUBM SSI ONS BY MR, Kl ERNI CKI :

MR. KIERNI CKI: Thank you, very
much. Very briefly going over the package that |
was served, with regards to respondent’'s witten
subm ssions, the first thing that | would like to
do is make sure that ny intention here is really
understood. | amnot trying to abuse any such
systens or justice systens.

| am an individual who has
basically tried to deal with everybody up till this
point intinme to come up with sone sort of
resolution with regards to ny particular case. Very
simply, as M. Hall previously stated, | received
di vidends. To that note, your Honour, | filed ny
incone tax returns as | have received those
di vi dends and paid ny taxes accordingly.
Subsequent |y, those dividends were the nethod by
which | could use that noney to pay the tax
liabilities incurred on those particul ar dividends.

In 2001, in which the Revenue
Canada -- the CRA, wants to reassess ny return. On

paper, that would | ook like I actually would owe

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720




© 00 N oo o b~ wWw N Pk

N RN NN NN R B R R R R R R R R
a A W N P O © 00O N OO O M W N B+~ O

10

nore in taxes than | had earned in that particul ar
year. Although | do not have that as a docunent in
front of me, it would be very easy to prove based
on the assessnents that | have with regards to the
filings. Hence, ny comments about being put into
fi nanci al hardshi p.

Prior to that, the statenent about
financial hardship, | had been granted in the past
due to interest charges and late-filing charges.
Subsequently, ny two major resources, if you will,
as far as ny accountant is concerned. M
accountant has obviously not inforned ne of what ny
real options were, nor ny enployer, who
subsequently had at their disposal really a | ot of
tax people. They were the ones who issued the T5
slips and subsequently, in discussions with ny
accountant, | was told that | should file as |
received the T5 slips fromthe organi zati on.

JUSTI CE LI TTLE: Wen you say your
enpl oyer, was that Berkshire? Wre you at one tine
enpl oyed with Berkshire?

MR. KIERNICKI: Yes, sir, yes,
sir, and a shareholder of AIC, which is the parent

conpany of Berkshire. That is how all of this cane

up.
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| am asking really, | think that
inthe Act and | realize that this Court may not
have the ability to change the Act, but it would
seemto ne that getting here | could have been
redirected in another way to avoid wasting this
Honour abl e Court's tine.
| am wondering what the Court can
do with regards to nmaki ng a decision on ny behalf
that woul d perhaps allow me the tine to seek sone
further work with Parlianment, perhaps with regards
to | ooking at the tax act and subsequently the
hardship that it would face by rewiting all of the
tax years, given that | had clained the dividend
and paid the taxes on that.
JUSTICE LITTLE: Right. You heard
M. Hall tal k about four different points. As |
understood M. Hall, he referred to the issues as
outlined on page 3 of your appeal.
MR KIERNI CKI:  Yes.
JUSTICE LITTLE: It said:
"The taxpayer would like to
have the court consider
addi ng a subsection to 84(3),
or the relevant subsection,

that takes into consideration
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when the said deened divi dend
is not actually paid out in
the sane tax year as the

di sposition occurs; taxes
owi ng shoul d be based upon

i ncome actually received by

t he taxpayer.”

M. Hall points out, and | nust
say | agree with him that this Court has the power
to review any assessnent; we are the Court of
original jurisdiction for all assessnents under the
| ncone Tax Act. But we do not have the power to
anmend the Act. The amendnent to the Inconme Tax Act
is solely in the hands of Parliament. The Court can
make a decision only based upon the words of the
Act. | could make a suggestion in a judgnent, for
exanple, to say that this seens unfair and that
Parliament shoul d give consideration to amendi ng
the Act. That is just a piece of paper; they can
ignore it if they w sh.

Par | i anent has the suprene
authority to anend the Act. | do not have any
authority to anend the Act, no authority
what soever

| think M. Hall is correct in

ASAP Reporting ServicesInc.
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t hat aspect. That issue of anending the Act or
addi ng a subsection to subsection 84(3) is
certainly beyond ny power. That is point no. one
that M. Hall says, and | agree with M. Hall.
There is no way | have any power to anend the Act;
do you understand what | nean?

MR KIERNICKI: Yes, sir.

JUSTICE LITTLE: You have referred
somewhere in this material to talking to your MPP
That is a nenber of the parlianent of the
Governnent of Ontario.

MR KIERNI CKI : Yes.

JUSTI CE LITTLE: Your Menber of
Parliament is the person you should talk to in
terms of any amendnment to the Act, either your M
or the Mnister of Finance or anyone you can get
to. But there is no way this Court has any
authority to anend the Act. It is totally in the
hands of Parliament and the politicians.

MR. KIERNI CKI: Respectfully, sir,
| do understand those conditions.

JUSTICE LITTLE: Let ne say a
second point: M. Hall tal ks about the fact, on
page 4 of your Notice of Appeal

“|I ndi vi dual circunstances

ASAP Reporting ServicesInc.
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need to be revi ewed and
readdr essed when a deci sion
to reassess a taxpayer may
pl ace themagain into
financi al hardship.”

This Court does not have the
authority to grant an exenption to a person because
they are in financial hardship. W only have the
authority to interpret the words of the Act. The
M ni ster of National Revenue, as you pointed out in
your initial conmment, has the authority under the
fairness package | egislation, so called, to waive
penal ties and do things of that nature because of
fi nanci al hardshi p.

| may feel very great synpathy for
a person who suffers fromfinancial hardship, but
my authority only goes to interpreting the Act; it
does not go to any financial hardship. The M nister
does have that authority. Point no. 2, under reason
for appeal, tal king about basing it on equitable
relief, is beyond ny power. | may, as | say, have
great synpathy and | m ght do everything in ny
power to find that the taxpayer is entitled to sone
relief. But if the words of the section are bl ack

and white, | have no authority to ignore those
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wor ds.
There is a third point that M.
Hal | made. That is in reference to the fact that
the AIC and Berkshire are well known -- this is at
par agr aph 3:
“ have a solid reputation and have tax
speci alists on hand, they should be held
partially accountable for their error in
not providing accurate incone tax
reporting.”
| would say that that comrent
woul d be between you, AIC and Berkshire. If you
feel that they made a m stake in how they dealt
with you and your tax situation, then that is
bet ween you and them 1 have no authority to give
any order against Al C or Berkshire. My only
authority goes to interpreting the words of the
| ncone Tax Act; do you understand what | nean?
MR KIERNICKI: Yes, | do, sir.
JUSTICE LITTLE: | do not have any
reason to suggest one way or the other but if you
felt that you had a valid claimagainst the fact
that the AIC or Berkshire did not advise you
properly or did not treat you properly, then that

woul d be a situation where you may retain a | awyer
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and seek relief from Al C and Berkshire.

| do not know enough about the
facts to suggest you have an action against Al C or
Berkshire; | am saying that woul d be between you
and them It is not a situation that can cone
before this Court.

Finally, M. Hall refers to
par agraph 8, where you say there may be unintended
tax consequences. This is partly perhaps a
reference to what is called a rem ssion order. A
rem ssion order basically can be described as
follows: |If certain things happen and, let's say
for exanple, a Revenue Canada official nakes a
m st ake or gives you inproper advice or things of
that nature, the Canada Revenue Agency nay be
prepared to recomend a rem ssion order to waive
the tax if they believe that they are at fault.

Then the Cabi net has the
authority, under section 22 of the Financi al
Adm ni stration Act, to waive the tax if they feel
that there is a mstake or sone other problem where
the tax should not have been applied. That is
beyond ny power, too. That is between you and the
Cabi net or between you, the Canada Revenue Agency

and the Cabi net, the Federal Cabinet. A rem ssion

ASAP Reporting ServicesInc.
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order, | must say, is not used very often. It is
used in extreme and unusual circunstances. It is
used, I will not say on a regular basis, but it is
used periodically where there are real
conplications that have occurred. It is not the
sort of thing that happens very often, as |
understand it. It is between you, the Canada
Revenue Agency and the Federal Cabinet.

Having said all that, | agree
basically with the points that M. Hall nade.
Having said all that, I do not want to cl ose the
door on you, if you think there is sone way you can
anmend the Notice of Appeal to raise what you think
are valid grounds of appeal.

Have you tal ked to a | awer or an
accountant to determ ne whether you have any | egal
right to stand on? Have you had a chance to
di scuss this with anyone?

MR KIERNICKI: | amnot in that
position financially to be able to do so, sir, for
the nost part. | have tried to acquire as nuch
knowl edge as | possibly could with regards to
maki ng ny appeal. Subsequently | filed a copy with
my accountants who responded that they were not tax

| awers and could not really help ne in ny appeal.
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The statenents that | make in ny
appeal | think are nore perhaps towards recognition
of the facts versus asking for you, sir, to make
changes specifically with regards to both those
issues. | realize those issues lie with those other
i ndi vi dual s or businesses, but | was hoping that
this Court would be able to grant me sonet hing
out si de of, okay, "You have got this far,

M. Kiernicki, but we cannot deal wth this issue."

JUSTICE LITTLE: | would say, M.
Ki ernicki, that I do not want to shut the door on
you entirely, if you are able to raise valid
grounds for appeal. However, as | see the
situation, M. Hall has correctly sunmarized the
fact that your Notice of Appeal as presently
drafted does not contain proper grounds for
appeal i ng the assessnent.

It may be that you can anend the Notice
of Appeal in such a way as to raise an issue. | am
not here to give you legal advice; | am saying, as
a Judge, if you were to rephrase the issues, that
may give you a chance for your day in Court, if
that is what you wish. R ght now, the issues are
not drafted in such a way that you are chall enging

the notice of assessnent issued agai nst you.
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MR. KIERNICKI: Wuld the Court be
in a position to grant nme sone tine to follow
through with that recomendati on?

JUSTICE LITTLE: Yes, | would be
prepared to do that; | was going to suggest that
M. Kiernicki. Wuld 30 days be sufficient time for
you to review the matter, consider what M. Hall
had said, what | have said and prepare an anended
Noti ce of Appeal? Wuld 30 days be sufficient or
do you want 607

MR. KIERNICKI: Actually, I would
prefer a |onger period of tine. | found out
yesterday that ny grandnother has cancer and | do
not know how | ong she has to live, right now.

JUSTICE LITTLE: Wuld 60 days be
sufficient?

MR. KIERNICKI: Yes, sir, | can
respond within a 60-day tinme frane.

JUSTICE LITTLE: | would like to
hear from M. Hall before | conclude this. Let ne
suggest that | think it is appropriate to give you
sonme tinme to review what has been said by M. Hall
and by nme. Therefore, ny inclination until | hear
fromM. Hall is to adjourn this matter for 60 days

to give you an opportunity to anmend your Notice of
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Appeal to deal with the issues raised by M. Hall
and to drop any reference to the fact that the
Court should anmend the Inconme Tax Act, because we
cannot do that.

MR. KIERNI CKI: Thank you, very
much.

JUSTI CE LITTLE: That is ny
present thinking. I want to hear from M. Hall
before | concl ude.

MR. KIERNI CKI: Thank you.

JUSTICE LITTLE: | also should
say, M. Kiernicki, that in terns of giving you an
adj ournnent, 60 days to deal with it, I wll also
of course give M. Hall a chance to file a reply in
the appropriate time. M. Kiernicki, thank you. Let
me talk to M. Hall. M. Hall?

MR. KIERNI CKI: Thank you.

MR. HALL: Thank you, Justice
Little.

JUSTICE LITTLE: You see, | do not
want to shut the door entirely, because M.
Kiernicki in his mnd has an objection. You and |
do not think it quite nmeets the guidelines or the
structure of this Court in ternms of our power to

hear appeals dealing with the provision of the
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| ncome Tax Act. | do think that he should be given
a chance. He may decide that it is not worth the
fuss and bother but, at the sane tinme, | do not

want to shut the door entirely at this tinme. Wat
are your comments?

MR. HALL: No, the respondent has
no concern and considers it perhaps reasonable in
the circunstances to allow M. Kiernicki 60 days to
perhaps review the Notice of Appeal and anend it so
that it can be properly before the Court.

In terns of granting the
respondent an extension of tine to reply to that
anended Notice of Appeal, perhaps a further 60 days
fromthe date of filing and serving the Notice of
Appeal woul d be appropri ate.

JUSTI CE LI TTLE: Okay. Anything
else, sir?

MR. HALL: Perhaps if the O der
coul d speak to dism ssing the Notice of Appeal, if
no anmended notice of appeal is filed within the 60-
day peri od?

JUSTICE LITTLE: Fine, thank you.

MR. HALL: Thank you, M. Justice
Little.

JUSTICE LITTLE: An Oder will be
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issued, M. Kiernicki, M. Hall, to the effect that
the appellant is given 60 days to anend his Notice
of Appeal. The respondent will be given 60 days
followi ng the receipt of the amended notice of
appeal to issue and serve a reply to the notice of
appeal .

Finally, if the appellant does not
file an anmended notice of appeal within the 60
days, then the Notice of Appeal will be dism ssed.
Ckay, M. Kiernicki?

MR. KIERNI CKI: Thank you, very
much, your honour.

JUSTICE LITTLE: M. Hall?

MR. HALL: Thank you.

JUSTICE LITTLE: Thank you, very
much. M. Registrar, perhaps we could rise for five
m nut es.

THE REG STRAR  Yes, sir. The
Court will take a short adjournnent.

--- \Wereupon the hearing was concluded at 9:50

a.m on Friday, June 1, 2007.
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