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Toronto, Ontario
--- Upon commenci ng the oral reasons on Friday,
March 30, 2007 at 3:17 p.m

THE COURT: | have heard two
appeal s today, and | heard them together on common
evi dence, by Frank Joseph Bertucci and a limted
conpany, 1483740 Ontario Limted, of which M.
Bertucci is the sole sharehol der and director,
agai nst a decision by the Respondent, the M nister
of National Revenue, which found that M. Bertucc
was an enpl oyee of the Appellant |imted conpany,
under a contract of service fromJanuary 1, 2002 to
Decenber 31, 2003, and accordingly both Appellants
were |iable for Canada Pension Plan contributions.

In order to resolve this issue,
the total relationship between the parties nust be
considered in order to resolve the central and
fundanment al question as to whet her the Appellant,
M. Bertucci, was performng his services for the
nunber ed conpany as a person of business on his own
account, or was performng themin his capacity as
an enpl oyee.

The evidence | have heard in the
matter nust be subjected to the four-fold test laid
down in Webe Door Services v. MN R, 87 DTC 5025,

as confirmed in 671122 Ontario Limted v. Sagaz
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| ndustries Canada, [2001]] 2 S_.C R No. 983 and
Precision Gutters Ltd. v. Canada, [2002] F.C. J.

No. 771 (F.C. A ), as el aborated upon by Légaré v.
Canada, [1999] F.C.J. No. 878 (F.C. A ) and Pérusse
v. Canada, [2000] F.C.J. No. 310 (F.C A).

The four-fold test involves
consideration of the elenments of control, ownership
of tools, chance of profit and risk of |oss.

In respect of the control elenent,
M. Bertucci concedes that as the sole director,
sol e sharehol der and sole worker of the limted
conpany, he had the right to control hinmself, which
woul d accordingly indicate that he was an enpl oyee.

Ownership of tools; this case is
unusual with reference to the ownership of tools
factor, because the limted conpany Appellant, by
whom t he Appellant, M. Bertucci, was engaged,
owned no tools. A considerable nunber of the tools
necessary for M. Bertucci to performhis services
were provided by Canada Post to the |imted conpany
Appel lant for its use, and the use of its enpl oyees
or independent contractors.

These tools included a post
office, sorting trollies, netal boxes for mai
storage, mail bags carried by postnen, and mail

buckets for mail storage en route.
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The Appellant, M. Bertucci,
provi ded a vehicle, which was an inportant tool
gi ven the spread-out nature of his route in Mple,
Ontario, requiring that he drive, as opposed to
wal k, to make his deliveries.

He al so provided a cell phone for
use on his delivery route. The vehicle and cel
phone, on a per-nonthly basis, cost approximtely
$350.

Technically, therefore, the
limted conpany Appellant provided no tools which
woul d norrmal ly indicate that the Appellant,

M. Bertucci, provided the tools necessary to
acconplish his functions, which wuld indicate that
he was an i ndependent contractor.

In ny view, this is too narrow an
interpretation of the law. The test of an
i ndependent contractor is whether he or she has the
tools necessary to fulfill his or her function.

Wthout getting too technical as
to the source of the tools, it is manifest that M.
Bertucci did not have the necessary tools.

In my view, the tools factor
accordingly points to his being an enpl oyee.

Chance of profit; the limted

conpany Appel |l ant was paid $2, 600 per nonth to
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deliver the mail and assorted packages, brochures,
and advertising nmaterials.

The limted conmpany, in turn, paid
M. Bertucci $2,400 per nonth for this service.

The evidence is that M. Bertucci
was free to hire hel pers, and under the particul ar
rules of the closely controlled Maple Post Ofice
wi th which he was associ ated, he was expected to
appear in person at |east three nonths of the year.

This means that for nine nonths of
the year, he could profit by engagi ng others as
i ndependent contractors at |less than the $2,400 per
mont h he was assured fromthe |imted conpany
Appel lant, and retain the difference.

Al'l of this arises out of the fact
that he was not required to do the work personally.

During the period under review, he
could al so personally bid on routes in other
muni ci palities, such as Richnond H Il and
Wbodbri dge, where he was free to retain others to
do the work at | ess than he was being paid by
Canada Post, and retain the difference as profit.

Thirdly when he could find the
time, M. Bertucci offered to assist other mai
deliverers, who were either ill or on vacation,

t her eby augnmenting his profit.
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Counsel for the Mnister argued
that during the period under review, M. Bertucc
in fact did not hire others to do his route, and
did not go to Canada Post and obtain other routes.

But the law is not whether he
actually profited, but whether he had a chance to
make a profit. And that factor accordingly
i ndi cates that he was an i ndependent contractor.

Ri sk of | oss; when M. Bertucci
was ill or on vacation, he had to engage hel pers to
do his route, because the nail had to be delivered,
and he paid themfrom $100 to $110 per day.

M. Bertucci candidly vol unteered
the evidence that if he was engagi ng soneone for as
much as a nonth at a tinme, he could negotiate a
| oner wage.

G ven an average of twenty-three
mai | delivery days per nonth, this cost, even at a
$100 per day, would be $2,300 per nmonth, plus M.
Bertucci's $350 per nonth fixed vehicle and cel
phone expenses, woul d exceed the $2,400 being paid
himby the imted conpany Appellant, and
accordingly he would face a risk of |oss of $250
per nont h.

This factor accordingly al so

i ndi cates that he was an i ndependent contractor.
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The exam nation of these four
factors are only in service of understanding the
| egal nature of the relationship between the
parties.

In this regard, M. Bertucci never
charged the limted conmpany GST for his services,
whi ch indicates that he was an enpl oyee.

Next, we have a statenment fromthe
court of the Queen's Bench in England, in the case
of Ready M xed Concrete v. Mnister of Pensions,
[1968] 1 All E.R 433 (QB.D.):

"Freedomto do a job either
by one's own hand or by

anot her's is inconsistent
with a contract of service.”

M. Bertucci had that freedom
whi ch accordingly would indicate that he was an
i ndependent contractor.

Thirdly, M. Bertucci candidly
stated, "I amentrepreneurial.” This resonates
with the follow ng statenent from Wl f v. Canada
[2002] F.C.J. No. 375 in the Federal Court of
Appeal at paragraph 118:

"We are dealing here with a
type of worker who chooses to

offer his services as an
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i ndependent contractor rather
than as an enpl oyee and with
a type of enterprise that
chooses to hire independent
contractors rather than
enpl oyees. The wor ker
del i berately sacrifices
security for freedom.!
Further down, in Paragraph 120,
the court says:
"If specific factors have to
be identified, | would nane
| ack of job security,
di sregard for enpl oyee-type
benefits, freedom of choice
and nobility concerns.™
referring to the type of worker
t hat chooses to be an independent contractor rather
t han an enpl oyee.
Finally, in considering the
rel ati onship between the parties, | cone to the
intentions of the parties.
Referring to The Royal W nnipeg
Bal l et v. Canada, [2006] F.C.J. 339, M. Justice
Noel st at ed:

“.Iln ny view, this is a case
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where the characterization
whi ch the parties have pl aced
on their relationship ought
to be given great weight...
But in a close case such as
the present one, where the
rel evant factors point in
both directions with equal
force, the parties
contractual intent, and in
particul ar their nutual
under st andi ng of the
rel ati onshi p, cannot be
di sregarded. "
It is emnently clear that M.
Bertucci, and therefore his |imted conpany,
i ntended the he be an independent contractor, and
where the four-fold test produces equivocal
results, as in this matter before nme -- because
control and tools point to the enployee result,
whereas the chance of profit and risk of |oss point
to the i ndependent contractor result -- the
intention of the parties should be given great
wei ght, and that points to M. Bertucci being an
i ndependent contractor.

| would like to comment on the
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chance of profit and risk of |oss factors.

One woul d have thought that if
one's vocation involved both a chance of profit and
a risk of loss, which are the very essence of a
commercial enterprise, that would be a strong
i ndi cation that the worker was an i ndependent
contractor carrying on business in his or her own
right.

Faced wth the converse situation
however, where the worker in question had no chance
of profit and no risk of |oss, the Federal Court of
Appeal in Cty Water International Inc. versus
Canada, [2006] F.C.J. No. 1653, found workers to be
i ndependent contractors, based on the indeterm nacy
of the four-fold Webe guidelines and the comon
intention of the parties.

The burden was upon the Appel | ant
to denolish the assunptions set out in the
Mnister's reply to the Notice of Appeal.

In the Mnister's reply with
respect to M. Bertucci, if one peruses the main
assunption in Paragraph 12 of the Mnister's reply,
it is apparent that the assunptions do not address
t he essential elenents of the four-fold test of
control, chance of profit or risk of loss, but only

address the tool guidelines in a perfunctory
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manner .

Accordingly, they do not support
the Mnister's decision, which is objectively
unreasonable. | find that M. Bertucci was
carrying on business in his own right as a nail man.

As a result, these two appeal s
will be allowed, and the two decisions of the
Mnister will be vacated.

| appreciate your assistance, and
| wish you a good day.

--- \Wereupon the hearing adjourned at 3:34 p.m
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