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1 Judgenent

--- Upon comenci ng on Wednesday, March 14, 2007, at
9:31 a.m

THE REG STRAR: This Sitting of the
Tax Court of Canada, at Qttawa, is now resuned. Justice
Paris is presiding.

The Court will now deliver its
decision in file nunber 2006-1897(OAS) between divette
Lariviere, Appellant, and the Mnister of Human
Resour ces Devel opnent, Respondent.

For the Appellant, Madel ei ne
Lariviere, and for the Respondent, Suzanne Bellerive.

JUSTI CE PARIS: Good day.

Ms. LARIVIERE: Good day.

JUSTICE PARIS: You nmay be seat ed.

This matter is before nme by way of a
reference under subsection 28(2) of the Ad Age
Security Act (the Act).

The issue is whether the Respondent,
the M nister of Human Resources and Skills Devel opnent,
correctly determ ned the income of the Appellant for
the 2002 and 2003 reference years for the purpose of
cal cul ating her Guaranteed I nconme Supplenent for the
period from January 2004 to June 2005.

In calculating the Appellant’s incone
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2 Judgenent

for reference years 2002 and 2003, the Respondent
relied on the incone tax returns filed by the Appell ant
to the Mnister of National Revenue for those years.

The cal cul ati ons for 2002 and 2003
determ ned the anount of the supplenent to which the
Appel l ant was entitled for the paynment periods of July
2003 to June 2004 and July 2004 to June 2005
respectively.

However, in January 2004, the
Appel I ant incurred a reduction in inconme from her
regi stered retirenment savings fund, which entitled her
to file a statement of her estimated income with the
Respondent for the year 2004, pursuant to
subsection 14(4) of the Act.

This statenment should have been used
to calculate the Appellant’s inconme for reference years
2002 and 2003 for the purposes of calculating the
Guar anteed | nconme Suppl enent, and the Appellant should
have been entitled to a | arger suppl enent as of
January 2004.

The relevant part of subsection 14(4)
reads as foll ows:

Where in a current paynent period a

person who is an applicant . . . nay,




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

3 Judgenent

not |later than the end of the paynent
period i medi ately after the current
paynment period, in addition to making
the statenment of incone required by
subsection (1) . . . file a statenent
of the person’s estimated incone for
t he cal endar year in which the loss is
suffered ot her than pension incone
recei ved by that person in that part
of that cal endar year that is before
the month in which the loss is

suffered .

Yet, the Appellant did not file a
statenment of estimated incone for the year 2004 until
Oct ober 10, 2005.

The Respondent refused to accept this
statenent on the grounds that it had been received
after the deadline of June 30, 2005, set out in
subsection 14(4) of the Act.

The Appellant clainms that as of
March 28, 2005, the Respondent had all the information
necessary to recal cul ate her Guaranteed | ncone

suppl emrent, whi ch woul d have been before the deadline
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4 Judgenent

set out in subsection 14(4).

The agent for the Appellant filed with
the Court a copy of the Appellant’s Notice of
Assessnent for taxation year 2004, sent by the Canada
Cust oms and Revenue Agency on March 21, 2005.

The agent also filed part of a letter
fromthe Agency specifying inter alia that the Agency
provi ded i ncome information to the Canadi an Depart nent
of Social Devel opnment, which at the tine was
responsi bl e for adm ni stering the Guaranteed | ncone
Suppl enent, for clients who were required to provide
this information to the Departnent in order to continue
receiving their supplenentary benefits.

The letter also stated that the
information in question was provided to the Agency on a
weekl y basi s.

The agent for the Appellant therefore
argues that the Respondent had received the details
respecting the Appellant’s incone for 2004 one week at
the |latest after the Assessnent Notice dated March 21,
2005, was sent.

However, this exchange of infornmation
bet ween the two departnents does not render it

unnecessary for a beneficiary to file the statenent




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

5 Judgenent

described in subsection 14(4) under the circunstances
cont enpl at ed t herein.

The Act expressly requires the
beneficiary to file this statenent, and to file it no
| ater than the end of the paynent period i mediately
after the current paynent peri od.

It is common ground that the statenent
filing deadline was June 30, 2007. It is also common
ground that the statenent in question was not filed
until Cctober 10, 2005.

The agent for the Appellant also
clainms that she had contacted the Departnent of Human
Resour ces Devel opnent every year to find out whether
her nother (the Appellant) was required to file a new
application for the supplenent and that she was told no
every tinme. Mreover, nobody fromthe Departnent had
ever told her about the requirenment to file a statenent
of estimated inconme following a reduction in the
Appel  ant’ s i ncone.

Accordi ngly, the agent asks that the
Court apply section 32 of the Act, which reads as
foll ows:

Where the Mnister is satisfied that,

as a result of erroneous advice or
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6 Judgenent

adm nistrative error in the

adm nistration of this Act, any person
has been denied a benefit, or a
portion of a benefit, to which that
person woul d have been entitled under
this Act, the Mnister shall take such
remedi al action as the M nister

consi ders appropriate to place the
person in the position that the person
woul d be in under this Act had the
erroneous advi ce not been given or the

adm ni strative error not been nade.

First, the Mnister’s power under
section 32 is a discretionary power over which this
Court has no jurisdiction.

The deci sion regardi ng whether to
apply this provision is not related to the cal cul ation
of income by the Mnister of National Revenue, but
rather is made by the Respondent after the cal cul ation
of income by the Mnister of Revenue.

Only these calculations fall within
the jurisdiction of the Tax Court of Canada.

However, even if the Court could
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7 Judgenent

deci de that issue, the Appellant has failed, in ny
opinion, to denonstrate that section 32 would apply in
t his case.

Anmong the docunents filed for this
Court are the notices sent by the Respondent to the
Appel lant in July 2004, 2005 and 2006 with respect to
her Guaranteed Suppl enent.

These notices state the Appellant’s
incone for the relevant reference year, as well as the
anount of the nonthly benefit for the current year.

On the back of the statenent dated
July 2006, under the heading "2004 |Incone", the
followwng is witten

W usual |y use the anmount of your

i ncone fromthe previous year as

reported on you incone tax return

(2004) or your application. However,

if you retire fromyour job, close

your business, or if your incone from
anot her pension you receive goes down
or stops, please contact us.

W may be able to recal cul ate your

benefit using an estimte of your 2005

i ncome.
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8 Judgenent

The backs of the 2004 and 2005 noti ces
were not filed for the Court, but | have no reason to
believe that the instructions woul d have been any
different in those notices.

It therefore seens to nme that the
Appel  ant was aware of the need to contact the
Departnment in the case of a reduction in her pension
i ncone and that she was first informed of this in
July 2004.

In light of all the evidence, there
was no adm nistrative error by those in charge of the
Depart ment of Devel opnent that prevented the Appell ant
fromfiling a statenent of estimated incone pursuant to
subsection 14(4) of the Act.

For this reason, section 32 of the Act
does not apply in this case.

While | have synpathy for the
Appel lant in the circunstances of this case, | see no
error in the Mnister’s refusal to accept the statenent
of estimated incone filed by the Appellant for
reference years 2002 and 2003. Accordingly, the appeal

must be di sni ssed.
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THE REGQ STRAR:

adj our ned.

Transl ation certified true
on this 30th day of July 2007.

Franci e Gow

Judgenent

This hearing is now




