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JUDGMENT

The appeal from the reassessment made under the Income Tax Act for the 1999
taxation year is dismissed in accordance with the attached Reasons for Judgment.

Signed at Toronto, Ontario this 3 day of October, 2007.

“V.A. Millegr”
V.A. Miller, J.
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[1] The Appélant is appealing whether the Minister of National Revenue (the
“Minister”) properly assessed a repeat late filing penalty in respect of her 1999
taxation year pursuant to subsection 162(2) of the Income Tax Act (the* Act™).

[2] The Appéelant and her husband are farmers with a farming operation in
Wooddlee, Ontario. Their income each year is low and the Appellant does strategic
marketing and fundraising with non-governmental organizations on a contract basis
to supplement her income. In 1998 and 1999 she received a commission contract that
was larger than her norma contracts. She stated that she knew she would owe taxes
for the 1998 and 1999 taxation years so she called her accountant who advised her to
send $4,000 to the Canada Revenue Agency (“CRA”). On April 30, 1999 the
Appellant sent CRA a cheque for $4,000. Her evidence was that she gave CRA no
instructions with respect to this cheque and she did not file her 1998 income tax
return at thistime,

[3] The Appédlant stated that she had late filed al except one of her income tax
returns for the years from 1996 to 2004. The evidence disclosed that the Appellant
mailed her 1998 tax return to CRA on February 3, 2006. In her return she made no
mention of the $4,000 which she had remitted to CRA in 1999 and she calculated
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that she had a baance of taxes outstanding in the amount of $909.72. The
Appdlant’s 1998 taxation year was assessed on March 9, 2006 and a refund of
$2,565.80 was issued. The CRA received the Appelant’s 1999 tax return on March
21, 2006 and the return indicated a balance of taxes outstanding in the amount of
$2,479.10. On April 24, 2006 a Notice of Assessment for the 1999 taxation year was
issued to the Appellant which indicated atax liability in the amount of $1,419.64.

[4] The Appdlant’s position is that she sent CRA the amount of $4,000 on
April 30, 1999. CRA had been in touch with her and knew that she had not filed her
1998 and 1999 returns. CRA had demanded on February 22, 2000 and February 2,
2006 that she file her 1998 return. On February 20, 2001 and February 2, 2006, CRA
demanded that the Appellant file her 1999 return. The Appelant thus argued that
CRA should not have issued a refund to her on March 9, 2006 but should have
credited her account with the amount of $2,565.80 to pay her tax liability for 1999.

[5] It was not incumbent on CRA to alocate the amount of $2,565.80 to the
Appdlant’s account for her 1999 taxation year unless the Appellant requested this
action be taken. There was aduty on the Appellant in making a payment to advise the
Minister what to do with the payment. Likewise there was a duty on the Appellant in
filing her 1998 return to advise the Minister that if there was a refund it should be
allocated to her 1999 taxation year.

[6] Itistriteto say that the Appelant had an obligation to pay income tax and this
obligation arises on the earning of income. However the quantum of the taxes is
crystallized by an assessment. The definition of “tax payable” in subsection 248(2)
shows that the term means that taxes are payable by a taxpayer “as fixed by an
assessment”. The Appellant filed her income tax return for 1999 on March 21, 2006
and was assessed on April 24, 2006. It was only on April 24, 2006 that the taxes
payable were known for the 1999 taxation year.

[6] Subsection 162(2) of the Act reads asfollows:

(2) Repeated failureto file -- Every person

(a) who failsto file areturn of income for ataxation year as and
when required by subsection 150(1),

(b) on whom a demand for areturn for the year has been served
under subsection 150(2), and
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(c) by whom, before the time of failure, a penalty was payable
under this subsection or subsection (1) in respect of areturn of
income for any of the 3 preceding taxation years

isliableto a penalty equal to the total of

(d) an amount equal to 10% of the person'stax payable under this
Part for the year that was unpaid when the return was required to
befiled, and

(e) the product obtained when 2% of the tax payable under this
Part for the year that was unpaid when the return was required to
be filed is multiplied by the number of complete months, not
exceeding 20, from the date on which the return was required to be
filed to the date on which the return was filed.

[7]  The amount of penalty that may be assessed under subsection 162(2) can be
substantial. As a result, there are three conditions that must be met before a taxpayer
is liable to pay arepeat late filing pendty. In this case the Appellant failed to file her
1999 return of income on April 30, 2000. She admitted on cross-examination that a
demand to file the return was served on her on February 20, 2001 and again on
February 2, 2006. Exhibit A-3, a statement of account filed by the Appedllant, showed
that on March 2, 1998 she was assessed a late filing penalty for the 1996 taxation
year. Consequently, al three conditions of subsection 162(2) are met.

[8] Theapped isdismissed.
Signed at Toronto, Ontario this 3 day of October, 2007.

“V.A.Millegr”
V.A. Miller, J.
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