Toronto, Ontario
--- Upon commenci ng on Friday, Decenber 3, 2004
REASONS FOR ORDER

JUSTI CE CAMPBELL.: I n February,
2004, the Appellant filed a Notice of Appeal under
the Informal Procedure in respect to his 2001
taxation year. A Reply to the Notice of Appeal was
filed on April 27th, 2004.

Shortly after this, the Appellant
filed a second Notice of Appeal under the |Inforna
Procedure, on May 22nd, 2004, in respect to his
2002 taxation year. A Reply to that Notice of
Appeal was filed on August 3rd, 2004.

The Appel lant did not have | egal
representation when he filed the Notices of Appeal.

When the appeal respecting his 2001 taxation year
was set for hearing on August 4th, 2004, he deci ded
to consult a solicitor to handl e the appeal s.

Si nce the appeal for the 2001 taxation year had
been set down for hearing, the Appellant instructed
his newWy appointed solicitor, Scott Sinser, to
request an adjournnent. Consequently, M. Sinmser,
on July 26th, 2004, wote to Respondent counse
requesting that the Respondent consent to an

adj ournnent request and indicating he was al so
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considering a request to the Court to nove the
appeals fromthe Informal Procedure to the General
Procedure

Wth the Respondent consenting to
t he adj ournnent request, the Court, on July 28th,
2004, adjourned the 2001 appeal sine die and
advi sed that this appeal, together with the 2002
appeal, would be re-listed for hearing at a |l ater
dat e.

On Septenber 28th, 2004, a Notice
of Hearing was issued in respect to both appeals,
setting them down for Decenber 2nd, 2004,
yesterday's date, at 9:30 a.m

On Septenmber 30th, 2004,

M. Sinser wote to Respondent counsel formally
requesting that the Respondent consent to conbining
t he 2001 and 2002 appeal s for expedi ency, noving
both matters to the General Procedure and
permtting the Appellant to anend both Notices of
Appeal in their entirety.

After the correspondence of
Sept enber 30t h, 2004, there was numerous
correspondence back and forth between Respondent
and Appel | ant counsel where, basically, both agreed

to disagree. | do not need to review any of this
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correspondence beyond what | have done. The extent
to which | have reviewed sone of this
correspondence was sinply to provide a background
to the notion which the Appellant presented on
Decenber 2nd, 2004, the date set for the hearing of
t hese appeal s.

On Novenber 22nd, 2004, Appell ant
counsel filed a Notice of Mdtion advising that he
woul d make application on Decenber 2nd, 2004 for an
order:

(1) Conbining the appeals for the
2001 and 2002 taxation years;

(2) Moving both appeals fromthe
| nformal Procedure to the CGeneral Procedure; and

(3) Anending the two appeals in
their entirety.

In respect to the Appellant's
first request, the Respondent did not object to
conbi ning the appeals. These appeals are for two
separate years, but the primary issue is the sane
in each appeal, that is, the deductibility of
expenses for conplenentary and alternative nedicine
together with charter argunents. Therefore, it
makes sense that these appeals be joined and set

down to be heard together on common evi dence.
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Respecting part 2 of the notion,
counsel argues that the Appellant was not
represented by a solicitor when he filed his
Notices of Appeal and did not realize the
i nplications of electing under the Infornal
Procedure as opposed to the General Procedure. In
addition, the Appellant argued that the issues in
t hese appeal s i nvol ved conpl ex charter issues
involving religion, taxation and nedici ne, that
have not been litigated before this Court. He
argued that the present appeals constitute a test
case because these conplex issues affect not only
the Appellant's equality rights but a broad group
of taxpayers fromvarying religious and spiritua
beliefs, who use alternative and conpl ementary
treatnments, as opposed to orthodox treatnents.

Appel I ant counsel filed, as
Exhibit A-1, correspondence fromthe Chinese
Canadi an National Council advising of their
interest in becomng an intervenor if these appeals
were noved to the CGeneral Procedure. Appellant
counsel argued that if he was not permitted to nove
the appeals to the General Procedure, it would
prejudi ce the Appellant in respect to conducting

di scoveries, dealing with expert w tnesses and
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generally not allow the Appellant to present his
case in the best light.

Al t hough subsection 18.11(1)
refers only to the Attorney General bringing an
application to the Court to have the General
Procedure apply, the Appellant argued that there is
no provision in the Act which would actually
prevent an Appellant from bringing such an
appl i cation.

And, finally, the Appellant argued
that since July 2nd, 2003, this Court has been
gi ven Superior Court status and has the right to
control its own procedures. The Appellant also
used this to argue that the case of Bell v. Canada,
[1993] T.C. J. No. 353 could be set aside.

In respect to the third request,

t he Appel |l ant argues that there would be no
prejudice to the Respondent in amending the Notices
of Appeal and, in fact, it would nore clearly
define the facts and issues for all parties

i ncluding the Court.

The Respondent's position
respecting the relief sought by the Appellant of
havi ng the General Procedure apply, is that the

provisions in the Act and the Informal Procedure
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Rul es do not allow the Appellant to apply to have
hi s appeals noved to the General Procedure and that
this right resides only with the Attorney Ceneral.
The Respondent argues that this reflects
Parliament's true intention in this area because it
is specifically addressed in the |egislation. The
Respondent relied on the Bell decision, which was
guoted with approval in Maier v. Canada, [1994]
T.C.J. No. 1260.

In addition, the Respondent
opposed the Appellant's request to anend the
Notices of Appeal in their entirety because it was
made on the day set aside for the hearing of the
appeal s and, therefore, not in a tinmely fashion and
in accordance with the Rul es.

Al so, the costs related to the
Respondent' s out-of -town w tnesses who attended for
t he Decenber 2nd, 2004 hearing, could not be
conpensated by an award of costs pursuant to the
I nformal Procedure Rules and, therefore, the
Respondent suffers an injustice.

The Appel |l ant has requested that |
grant his notion to nove the appeals to the General
Procedure pursuant to subsection 18.11(5) of the

Act, which states that:
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"The Court shall grant an
appl i cation under subsection
(1) where it is of the
opi nion that the issue that
is the subject-matter of the
appeal is conmmon to a group
or class of persons.™
Subsection 18.11(1) states:
"The Court may order, on
application of the Attorney
General of Canada, that
sections 17.1 to 17.8 apply
in respect of an appeal
referred to in section 18."
| was referred to the case of Bel
by both Appell ant and Respondent counsel. This is
a 1993 decision of this Court under the |nfornal
Procedure. The Court, in Bell, reviewed the scheme
of the Act and the Informal Procedure Rules and
concl uded that once a taxpayer mekes an election to
have the Informal Procedure apply, it cannot be
revoked. The Respondent relied on this decision and
argued that there are no provisions in the Act
whi ch woul d all ow the Appellant to bring an

application requesting that the General Procedure
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apply once a taxpayer has elected to appeal under
the I nformal Procedure.

The Appel | ant argued that the Bel
deci sion coul d be distinguished on the basis that
it was either wongly decided or could be set aside
as it pre-dates the July 2003 anmendnents to the
Act .

| amnot allow ng the Appellant's
notion to have these appeals noved to the General
Procedure because | have not been persuaded t hat
the issues here are commobn to a group or class of
persons respecting religious affiliation and
belief. Therefore, I do not viewthis as a test
case.

In addition, | have not been
per suaded that having the Appellant continue to
proceed under the Informal Procedure Rules would
negatively affect or prejudice the Appellant's
presentation of his appeals in this Court.

Al t hough the requirenments concerning expert

W tnesses may be nore stringent in the General
Procedure, the Appellant is not prohibited from
engagi ng experts if he so chooses. In addition,
al t hough there are no discovery requirenents under

the Infornmal Procedure, | do not believe this wll
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prohi bit the Appellant in any way fromfully
presenting and arguing his appeals before this
Court.

In comng to this conclusion, | am
not agreeing or disagreeing wth the Bell decision.
| am not conpl etely persuaded by the Respondent's
argunment that section 18.11 necessarily prohibits a
t axpayer from maki ng such an application sinply
because the provision refers to the Attorney
CGeneral bringing an application but is silent
respecting the taxpayer. 1In the absence of sone
specific reference or provision precluding a
t axpayer from bringing an application, it may be
open for a taxpayer to argue that section 18.11
shoul d not be so narrowy interpreted to concl ude
that this Court has no jurisdiction to hear a
t axpayer's notion to have the appeal noved to the
General Procedure.

The third request by the Appell ant
concerns anmendnments to the Notices. The
Respondent's argunment agai nst anendi ng the Notices
is that the Appellant's proposed anmendnents
i ntroduce a new renedy under section 24 of the
Canadi an Charter of Rights & Freedons, not

previously raised in the original Notices of
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Appeal . The Respondent al so argued this request
was not nmade in a tinely fashion and, in support of
this, reviewed sone of the comunications between
the parties in the weeks leading up to the
Decenber 2nd, 2004 hearing date.

On reviewi ng the proposed draft
Noti ce of Appeal, which the Appellant submtted
with his notion and conparing it to the Notices
drafted by the Appellant hinself before benefit of
| egal counsel, | do not see where permtting the
proposed anmendnents will result in any prejudice or
injustice to the Respondent. The Charter violation
was raised by the Appellant in the original Notices
and the anendnents do not raise new facts or
issues. | believe the proposed anmendnments will
sinmply assist in clarifying the issues in these
appeal s and, therefore, | amprepared to allow the
Appel lant to amend the two appeals in their
entirety.

In summary, | order that:

1. The appeals for the 2001 and
2002 taxation years be joined to be heard together
on conmmon evi dence;

2. That the Appellant file his

anended Notices of Appeal in their entirety on or
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bef ore Wednesday, Decenber 15th, 2004, and that the
Respondent shall file the Replies to the Anended
Noti ces of Appeal on or before February 28th, 2005;
and

3. That the appeals shall remain
subj ect to and proceed pursuant to the |Inform
Procedure Rul es.

There will be no order respecting
costs.

--- \Wereupon the hearing concl uded
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