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Toronto, Ontario
--- Upon commenci ng on Wednesday, March 14, 2007
at 9:29 a.m

JUSTI CE RCSSI TER:  Thank you very
much for attending this norning. W have with us
the court reporter and the registrar.

Wien we were here last, | took
this matter under advisenent, and | said | would
render ny decision today if matters were not
resol ved between the parties. | understand they
weren't resolved between the parties, so | wll
gi ve you ny oral judgnent now.

| may have reviewed sone the facts
when we were here last, | think | did, but I am
going to review themone nore tine so everything is
clearly on the record.

This matter cones before this
court on February 5th of 2007 by way of an appeal
by the appellant, Elizabeth Tuck, froma
determ nation by the M nister of National Revenue,
the Mnister, that the anount paid by the appell ant
to her husband, David Tuck, in 2001 is spousal
support in the amount of $50,400 was not deductible
pursuant to section 60.1(3) of the Income Tax Act

notw t hstandi ng the fact that the recipient of the

ASAP Reporting ServicesInc.
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noneys, David Tuck, clainmed $18, 000 as spousal
support inconme on line 156 of his T1 return for the
i ncome tax year of 2002.

The facts in this matter are
strai ghtforward and not in dispute.

On Novenber the 11th, 2000, the
appel  ant and David Tuck becane separated. In
2002, the appellant brought all the financi al
obligations of her and David Tuck up to date and
gave David Tuck a cheque in the anmount of $10, 000.

From January 1st, 2001 to Decenber
31st, 2004, the appellant paid David Tuck the sum
of $4,200, approximately, each nonth as spousal
support. The anount m ght be adjusted nonthly on
an occasi onal basis when the appellant paid
M. Tuck's bills directly.

In 2001, the appellant nade
paynents to David Tuck totalling $48, 260
specifically in the followi ng anounts. Each
paynent was made by cheque under the signature of
t he appellant and was drawn on her CI BC account.
Si x of the cheques were dated the first day of the
nont h; Decenber 1st, 2001, $4, 200; Novenber the
1st, 2001, $4,200; Cctober the 1st, 2001, $4, 200;
August the 1st, 2001, $4,140; July 1st, 2001,

ASAP Reporting ServicesInc.
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$4,120; April 1st, 2001, $, 4, 000.

The ot her six cheques were dated
randomy but all towards the end of the nonth;
Decenber 26, 2001, $4,200; August 31st, 2001,
$4,100; My 31st, 2001, $4,200; August 30th, 2001,
$4, 200; February 25th, 2001, $4,200; and finally,
January 21st, 2001, $2,500.

Al the cheques were nmade payabl e
to David R Tuck or David Tuck. Al cheques,
except three, in the neno portion of the cheque
referred to paynents, i.e. April paynent. Two of
the remai ning three cheques nade no reference to
paynent in the nmeno portion of the cheque. The
cheque dat ed Decenber 26, 2001 in the neno portion
stated "January paynent for spousal support”.

David Tuck filed a 2001 T1,
Exhibit A-1, tab 4, with a cover letter claimng
i ncome of $18,000 in line 156 as "support paynents
received". This appeared initially to be
M. Tuck's total income for 2001, but his T1 al so
showed a statenent of business activities with
total taxes payable of $374. 38.

On January 31st, 2002 the
appel l ant conpleted a financial statenent, Exhibit

A-1, tab 5 in the course of dealing with the

ASAP Reporting ServicesInc.
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mat ri noni al issues. The docunent was sworn by the

appel  ant and shows actual nonthly support paynents
of $4,200. This docunment speaks as of the date of

July 31st, 2002.

On July 31st, 2002, the appellant
and David Tuck entered into an interim agreenent,
Exhibit A-1, tab 1, schedule A. C ause nunber one
of this agreenent states as foll ows:

"Beth shall pay to David for
his interimmaintenance and
support the sum of $4, 200 per
nmont h commenci ng on June 1st,
2002 and the first day of
each subsequent nonth

t hereafter.”

Cl ause nunber two of interim
agreenent states as foll ows:

"The parties acknow edge and
agree that all support
paynents nade by Beth
pursuant to the ternms of this
agreenent shall be deductible
by Beth as periodic paynents
i ncl udabl e by David in

cal culation of their

ASAP Reporting ServicesInc.
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respective inconmes for tax
pur poses and consi dered as
havi ng been paid and received
pursuant to the provisions of
subsection 56.1(2), 56.1(3),
60.1(2) and 60.1(3) of the

| ncone Tax Act."

On July 31st, 2002 a letter was
forwarded fromthe appellant's counsel to the
counsel for her husband, David Tuck, Exhibit A-1,
tab 6, referring to an agreenent between the
parties and to an offer of settlement. Enclosed
wer e executed copies of the interim agreenent,
Exhibit A-1, tab 1, schedule A dated July 31st,
2002, and the financial statenent of the appell ant
dated July 31st, 2002, Exhibit A-1, tab 5, plus
sonme cheques on a periodic basis for M. Tuck.
There was no reference in this agreenent to paynent
bei ng made by the appellant to M. Tuck in 2001 but
there was reference to section 60.1(3) of the Act.

By Cctober 1st, 2002, a forma
of fer of settlenent was sent by the appellant's
counsel to counsel for her husband, David Tuck,
Exhibit A-1, tab 8, and this offer had been

revi ewed and approved by the appellant prior to it

ASAP Reporting ServicesInc.
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being forwarded to M. Tuck's counsel, Exhibit A-1,

tab 7. This offer

makes no reference to paynents

in 2001 by the appellant to David Tuck.

foll ows:

Paragraph 2 of the offer states as

"The husband acknow edges

t hat he has received fromthe
wi fe the sumof $10,000 in
Decenber of 2000 and $4, 200
per month on the first day of
each nonth commencing the
first day of January 2001,
and continuing up to and

i ncluding the date of the
acceptance of this offer.

The husband and the wife
agree the support paynments to
t he husband shall be included
by the husband and deduct ed
by the wife in the

cal cul ation of their
respective incone tax returns
pursuant to the Incone Tax
Act, sections 56.1(3) and
section 60.1(3), and both

(613) 564-2727
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shal | cooperate in refiling
the tax returns for the years
2000 and 2001."

It should be noted that this
cl ause specifically referred to section 60.1(3) of
the I nconme Tax Act in ternms of 2000, 2001. There
was in this particular offer of settlenment what |
would termto be a sunset clause, that is the
mai nt enance stops on Decenber 31st, 2004.

Ref erence shoul d be nade to paragraph 1 of the
agr eenent .

Al so, this agreenent provides for
a lunmp sum paynent to David Tuck by the appell ant
of $50,000, plus M. Tuck was to receive the funds
held in trust for the sale of the matrinonial hone
at 214 Cranbrooke Avenue, Toronto, Ontario.

On Decenber 18th, 2002, a letter
was forwarded by M. Tuck's counsel to counsel for
the appellant, Exhibit A-1, tab 9, and this letter
stated as foll ows:

"Re Tuck v. Tuck.

"Thank you for your letter of
Cct ober 1st, 2002. M client
is prepared to accept the

ternms set out in the offer

ASAP Reporting ServicesInc.
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attached to the letter save
and except for the tinme limt
on the spousal support
paynents. There are nunerous
factors that make
time-limted support
unaccept abl e, including the

I ength of the marriage, the
length of time ny client was
out of the workforce, the

wi de disparity in the
parties' incomes, ny client's
age and his limted
retirement savings. | do not
believe a court woul d inpose
atimelimt on his spousal
support and nmy client wll

not accept one. M. Tuck is
prepared to agree to a review
of spousal support at the end
of 2004. | understand that
he has di scussed this with
your client and that is
agreeable to her. Please

advise if this is correct.

(613) 564-2727
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"I look forward to hearing
fromyou."

On Decenber 19th, 2002, a letter
was forwarded by the appellant's counsel to
M. Tuck's counsel in which he stated as foll ows,
Exhibit A-1, tab 10:

"I amunable to neet with ny
client until the second week
of January. However, | wll
review your letter and wll
get back to you shortly

t hereafter.”

On Cctober 17, 2003 an interim
separation agreenent, which I call interim
separation agreenent nunber 2, was conpl eted by the
parties, Exhibit A1, tab 2. In this interim
agreenment there is no nention nor reference to
2001. There is no reference to section 60.1(3) but
there is reference to section 56.1(2) and 60. 1(2)
of the Act. There were provisions for paynent of
t he $4, 200 per nonth for the nonths January to My
2002 by the appellant to Tuck.

On February 10th, 2005, there was
a separation agreenment executed between the

appel lant and M. Tuck, Exhibit A-1, tab 1.

ASAP Reporting ServicesInc.
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Specific reference should be made to paragraph 4.1

whi ch states as foll ows:

"The parties acknow edge t hat
the wife has paid to the
husband as peri odi ¢ spousal
support the sum of $4, 200 per
nmont h comenci ng January 1st,
2002 to and i ncl uding
Decenber 1st, 2004."

Paragraph 4.2 states as foll ows:

"The parties agree that the
paynent of spousal support
are taxable to the husband
and tax deductible for the

wfe. "

Paragraph 4.6 states as foll ows:

" -- all of these paynents
from January 1st, 2001 to and
i ncl udi ng Decenber 31st, 2004
have been paid and received
pursuant to two interim
agreenents, that within the
agreenent, in subsections
56.1(2), 56.1(3), 60.1(2) and
60.1(3) of the Inconme Tax

(613) 564-2727
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Act . "

The appellant testified at the
hearing that in the interimagreenent of July 31st,
2002 previous paynments had not been acknow edged
because M. Tuck was not very agreeable. She
testified that M. Tuck would agree verbally and
then say later he did not want to sign an agreenent
to acknowl edge sonething that he actually agreed to
initially verbally.

The appel | ant al so acknow edged
there was no specific acknow edgenment by David Tuck
of payments for 2001 in the interimagreenent of
Oct ober 17, 2003, but he did so in the February
10t h, 2005 separation agreenent.

The issue in this particular
matter is whether the appellant is entitled to
cl ai m spousal support paynents of $50,400 as a
deduction in conputing her incone for the 2001
taxation year.

The position of the appellant on
the issue is as follows:

(1) the appellant is not asking
for deductions on noneys paid to third parti es,
only for the noneys paid to David Tuck for the year
2001.

ASAP Reporting ServicesInc.
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(2) based upon the letter of
Decenber the 18th, 2002 from M. Tuck's counsel to
t he appellant's counsel, Exhibit A-1, tab 9, either
on its own or coupled with the Tl of David Tuck,
Exhibit A-1, tab 4, and the financial statenent of
t he appel lant of July 31st, 2002, Exhibit A1, tab
5, and the cheques signed by the appellant drawn on
her account, and presumably endorsed by M. Tuck
and deposited in his account as shown in Exhibit
A-1, tabs 2 and 3, and the clause in the witten
agreenent referring to section 60.1(3) of the Act,
neets the requirenments of the Act in terns of
deductibility.

And finally:

(3) the 2002 interim agreenent can
be read as such that the paynment of the 2001 are
deened to be included in the 2002 agreenent even
t hough there was no specific reference to themin
t he 2002 agreenent, Exhibit A-1, tab 1, schedule A
based upon the Pienaar case, P-1-E-N-A-A-R [2003]
1 CT.C 2296.

The position of the respondent may
be stated as foll ows:

(1) the appellant is out of tine

under section 60.1(3) of the Act, if the appellant

ASAP Reporting ServicesInc.
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is relying upon the separation agreenent of
February 10th, 2005 as the witten agreenent to
bring the appellant within the ternms of the Act.

(2) the appellant cannot rely upon
the July 31st, 2002 interim agreenent or the
Cct ober 31st, 2003 interimagreenent because there
is no reference in either agreenent to the 2001
paynents or the deductibility for incone tax
pur poses.

(3) the inclusion of the $18, 000
of spousal support incone by David Tuck in 2001
does not bind the Crown on the deduction clained by
t he appel | ant.

(4) the cheques paid by the
appel l ant to David Tuck and endorsed by David Tuck,
cashed and deposited by David Tuck in his own
account do not constitute a witten agreenent under
60.1(3) of the Act.

(5) the offer of settlenent
presented by the appellant's counsel to M. Tuck's
counsel was never accepted by M. Tuck and the
appel lant until the separation agreenent of
February 10t h, 2005.

Finally:

(6) there was no consent in

ASAP Reporting ServicesInc.
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witing between the Appellant and Tuck on the issue
of the duration of the support fromthe appell ant
to the respondent until the separation agreenent of
February 10th, 2005.

In terms of the law, | have
reviewed in detail all the authorities submtted
and referred to by both parties, including the
rel evant provisions of the Act.

On the question of whether the
February 10th, 2005 separation agreenent can be
interpreted as a witten agreenent within the
meani ng section 60.1(3) of the Act so as to allow a
deduction for the support paynment paid by the
appellant to M. Tuck in 2001, the answer to this
guestion is no. Section 60.1(3) of the Act makes
certain specific statenments and I won't review it
in particular.

The Federal Court of Appeal in
Anstead v. R, 2005 D. T.C. 5616 stated at paragraph
11 as foll ows:

"As to the third argunent,
the appellant admts it was
not raised before the Tax
Court Judge. In any event,

we do not agree that section

ASAP Reporting ServicesInc.
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60.1(3) can be construed as
argued by the appellant.

That subsection clearly nmeans
that wwth reference to the
2002 order, deductions can
only be clained in the year
of the preceding taxation
year fromthe date of the
2002 order."

Applying Anstead in the case at
bar, section 60.1(3) and relying upon the February
10t h, 2005 separation agreenent neans deductions
can only be clained in the year of the preceding
taxation year fromthe date of the 2005 agreenent,
that is 2005 or 2004.

This situation falls outside the
time line deductibility for the 2001 paynents by
the appellant to M. Tuck, given the date of the
witten separation agreenent of February 10t h,
2005.

As for the question of whether or
not there is a witten agreenent covering the
deductions of 2001, this certainly causes ne sone
difficulty.

The Cctober 17th, 2003 interim

ASAP Reporting ServicesInc.
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agreenment, Exhibit A-1, tab 1, schedule B, is not
applicable due to the ruling in Anstead referred to
earlier, that is in order to be deductible under
the Cctober 17, 2003 interim agreenent, the
deduction can only relate to the year 2002 and
2003.

The July 31st, 2002 interim
agreenent, Exhibit A-1, tab 1, schedule A, nakes no
reference to paynents in 2001 by the appellant to
Davi d Tuck.

The matter, however, does not end
there. Section 60.1(3) was referred to, and it
shoul d be noted that for the purpose of section 60,
there nmust be a witten agreenent or order of a
conpetent tribunal. |In the case at bar, there is
no order of a conpetent tribunal so the only
remai ning i ssue is whether or not there is a
witten agreenent.

In Foley v. R [2004] C.T.C. 2016,
a deci sion of Associate Chief Justice Bowran, as he
then was, M. Justice Bowran dealt in detail with
what was neant by the phrase "witten agreenent”.
The issue was whether or not section 60.1(3)(b) of
the Act could be interpreted to nean an agreenent

signed by both parties or could it be an exchange

ASAP Reporting ServicesInc.
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of correspondence between the parties?

M. Justice Bowran referred to
Hodson v. MNR (1987) 88 D. T.C 6001 which held that
there has to be a witten agreenent or a Court
order in support of the deductions under paragraph
60( b) .

He al so referred to Kapel,
K-A-P-E-L, v. M\NR [1979] C. T.C 2187, again dealing
with section 60(b). Unfortunately, neither of
t hese cases are applicabl e because they are dealing
with section 60(b) of the Act which references a
witten separation agreenent.

M. Justice Bowran al so nade
reference to Kapel in Knapp, K-NA-P-P, v. MR
[1985] 2 C. T.C. 2046, and nade these foll ow ng
coment s:

"In that case there was
not hi ng that could be called
a witten agreenent signed by
either party. The appell ant
argued that the cheques

si gned by the husband and the
recei pts signed by the wife
were a written agreemnent.

Such an argunent was

ASAP Reporting ServicesInc.
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obvi ously doonmed. The word
"agreenent" denotes at |east
a binding obligation."
M. Justice Bowran after referring
to a variety of other cases pointed out that
counsel concluded a witten agreenent nust be
signed by both parties and nust be in one docunent.
M. Justice Bowran then went on to point out a
nunber of situations which came to m nd and
concluded that he did not think that a contract in
witing or a witten agreenent requires the
physi cal affixing of the signature of the parti es.
Again, he was referring to section 60(b) of the
Act. He goes on to quote the definition of witing

in subsection 35(1) of the Interpretation Act as

foll ows.

Excuse ne, for a nonent.

MR, BARTLEMAN:. Sorry, Your
Honour, | was wondering if | could ask you just to

maybe slow down a little bit.
JUSTI CE ROSSI TER:  Okay, we will
sl ow down.
MR. BARTLEMAN. Thank you.
JUSTICE ROCSSITER: | figured | was

going too fast. You have to tell ne that,

ASAP Reporting ServicesInc.
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M. Bartleman. | get wapped here and we're on our
way. Ckay.

MR. BARTLEMAN. Thank you, Your
Honour .

JUSTICE RCSSITER It is fairly
sinple. This is not conplicated. He was
describing the word "writing" in the Interpretation
Act .

"Witing, or any termof |ike
i mport, includes words
printed, typewitten,

pai nt ed, engraved,

i thographed, photographed or
represented or reproduced by
any node of representing or
reproduci ng words in visible
forms."

M. Justice Bownan suggested that
suppose one spouse prepares an agreenent and sends
it to the other saying, "I offer to settle our
matrinoni al differences on the basis of this
agreenent," then the other spouse wites back:
accept,"” that in his case viewis a binding
agreenent and it is in witing. He found that an

exchange of correspondence was a witten agreenent

ASAP Reporting ServicesInc.
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wi thin the neaning of section 60(b).

Here, in the case at bar, there
was an acknow edgnent of the paynment of the sum of
$4, 200 per nonth. There is an acceptance of these
funds. The funds were paid by the appellant to
M. Tuck on a nonthly basis by cheques, signed by
t he appel l ant, drawn upon her personal bank
account. The cheques were nade out to M. Tuck.

He obvi ously endorsed these cheques and deposited
themin his account.

He acknow edges the paynents for
2002 and onward by interimagreenent of July 31st,
2002 and QOctober 17th, 2003 and separation
agreenent of February 10th, 2005. He acknow edged
t he 2001 paynents by separation agreenent of
February 10th, 2005 and even included $18, 000 from
t he noneys he received fromthe appellant in his
2001 tax return.

Here we have no specific exchange
of correspondence between counsel for the parties.
What we have is an offer of settlenment fromthe
appel lant's counsel to M. Tuck's counsel, a
response from M. Tuck's counsel saying basically,
yes, the ampunt of nmintenance is satisfactory, but

we do not want to term nate on Decenber 31st, 2004

ASAP Reporting ServicesInc.
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for a variety of reasons. However, we understand
that your client is agreeable with renegotiating

t he quantum at the end of Decenber 2004 and pl ease
let me knowif this is the case.

Unfortunately, the appellant's
counsel did not confirmthis agreenent,
notwi t hstandi ng that the appellant testified that
she was in agreenent with it for Decenber 31st,
2002. It was eventually agreed to by a separation
agreenent of February the 10th, 2005, indeed there
was anot her interim agreenment executed on Cctober
17, 2003 after the presentation of the offer of
settl enent.

| have al so reviewed Kerry Donal d
Grant v. Her Majesty the Queen, 2000-2702 (IT)I,
which is a case simlar to the case at bar. This
was a decision of M. Justice Mgan of the Tax
Court of Canada. In it, the facts are very simlar
but there are a couple of quotes which | think are
very relevant to the case at hand. Paragraph No. 9
of the decision, fourth line, he states in part as
fol | ows:

"Therefore, if the appellant
is to succeed, a witten

agreenent nust be inferred

ASAP Reporting ServicesInc.
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from ot her docunments. |
woul d not infer a witten
agreenent fromthe nonthly
cheques (each in the anount
of $1,000) which the
appel l ant issued to Kathl een
in 1997 and whi ch she cashed.
Her acceptance and cashi ng
of these cheques does not by
itself nean that the
appel | ant and Kat hl een had
agreed that $1,000 per nonth
was an appropriate
mai nt enance anount. She may
have cashed the cheques as a
conveni ent net hod of
recei ving mai nt enance for
hersel f and the two younger
chil dren w t hout agreeing
that the anpbunt was adequate
and consi stently claimng
t hat anount shoul d be hi gher.
She did not testify however
and there is no evidence that

she di sputed the quantum of
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t he nmonthly anount."

"In fact the evidence runs in
the other direction. Exhibit
A-1, a letter dated Apri

1996 from Kat hl een' s | awyer
to the appellant's | awer,
refers to the appellant's
undertaking to maintain the
support obligations at the

| evel of $1,000 per nonth,
and Exhibit A-2, a letter of
May 21st, 1997 from
Kat hl een"s | awyer to the
appellant's |lawer, ends with
t he foll owi ng paragraph:

"*My client is also, of
course, |looking for an
increase in the child support
especially given that the
agreenent to receive $1, 000
per nmonth was made at a tine
when only two of the three
children were residing at
home, the third having cone

to reside there shortly

(613) 564-2727
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t hereafter.”
And finally in paragraph 13, fifth

i ne down:

"I'n the circunstances of this

case | hold that the paynents

of $1, 000 per nonth made by

t he appel | ant through 1997

were paid "under a witten

agreenent' conprising the

cheques (each in the anopunt

of $1,000) delivered to

Kat hl een each nonth from

Sept enber 1995 through to the

end of 1997, plus the letter

(Exhibit A-2) from Kathl een's

| awyer dated May 21st, 1996

confirmng the 'agreenent'

and the appeal was allowed."

Now, | also want to refer to David

O Connor v. Her Majesty the Queen, 2002-4586 (IT)I,
a decision of M. Justice E.A Bow e of the Tax
Court, and the comments that he nmade in the G ant
case as follows. M. Justice Bowe in the O Connor
case stated in paragraph 9 as foll ows:

"The identical question arose
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in Gant v. Canada. Cheques
for $1,000 were given by

M. Gant to his estranged

wi fe for support of their
children each nonth follow ng
their separation and before
any witten agreenent or
court order was nade. Mbgan
J. rejected the proposition

t hat by cashing these cheques
Ms. Grant entered into a
witten agreenent fixing

$1, 000 per nmonth as the child
support anount to be paid by
him | agree with his view

t hat cashi ng the cheques does
not inply agreenment. A

not her supporting children in
t hese circunstances would be
likely to need the funds and
coul d be expected to

negoti ate the cheques even if
she felt they were

i nadequate. In Gant, there

was a subsequent letter from
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Ms. Grant's | awer to

M. Gant's | awer that
referred to 'the agreenent to
recei ve $1, 000 per nonth',
from whi ch Mogan J. inferred
a witten agreenment when it
was read with the cheques.
Here we have no such letter
or anything like it and no
witten agreenent can be
inferred.”

The issue in this case in ny mnd
is whether or not the cheques thensel ves coupl ed
with the other docunentation and facts of this case
constitute a witten agreenent for periodic
paynents on a nonthly basis. Each individual
cheque is in witing. Each individual cheque is
signed by the appellant and duly endorsed by David
Tuck. Each cheque is in a particular anount paid
on a nonthly basis. Each cheque was accepted by
M. Tuck and used by himfor his own personal
reasons over a term of years.

It appears clear that certainly
t he amount of the paynent was intended by the

parties, that is the appellant and M. Tuck, to be
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mai nt enance. The only outstanding itemin late
Decenber of 2002 was the duration of the paynents.

In the case at bar there was, as |
said, the regular nonthly cheques individually
drawn by the appellant on her account payable to
M. Tuck, endorsed by himand used by himfor his
personal reasons, both of which obviously intended
t hese anmobunts to be regular periodic nmonthly
mai nt enance paynents.

In this particular case, there was
aletter fromM. Tuck's |awer to the appellant's
| awyer after the appellant's | awyers presented an
of fer basically confirmng the nonthly periodic
anounts and basically confirmed M. Tuck was in
agreenent with the periodic amobunts, the only issue
bei ng whet her or not there was a sunset cl ause.

In M. Tuck's counsel's letter to
t he appellant's counsel, the amount of $4, 200 was
specifically referred to, and the only question was
the duration, and then there was a suggestion that
t he appel l ant had agreed to the request of M. Tuck
that the duration of the paynents be |eft open.

Is it fair for the respondent to
receive tax fromM. Tuck in the nature of tax on

t he $18, 000 M. Tuck declared as incone in his 2001

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720



© 00 N oo o0 B~ W N P

N RN N N NN R P R R R R R R R R
g A W N P O © 00 N O U M W N +—» O

28

Tl tax return when it was decl ared as spousal
support and yet not allow the appellant at |east an
equi val ent deduction for the 2001 peri od?

Initially, | could understand why
t he respondent woul d di sallow the amount of the
deduction, but after investigation and after
production of the variety of docunents referred to
in evidence herein, and after an expl anation
provi ded by the appellant, in ny viewit is grossly
unfair for the respondent not to allow the
appel | ant an $18, 000 deducti on.

The respondent shoul d have done
one of two things. The respondent should have
ei ther allowed the deduction of $18,000 for the
appel l ant or, nunber two, allowed the appellant a
conpl ete deduction for the full maintenance paid by
her in 2001 and reassessed M. Tuck for 2001. To
do ot herwi se woul d nean the respondent has not
treated the taxpayer fairly.

Here, the respondent did neither,
but instead collected tax from M. Tuck on the
anmount he decl ared as nai ntenance and conpletely
di sal |l oned Ms. Tuck, the appellant, any deduction
for any paynent by her to M. Tuck at all for 2001.

Surely, the Incone Tax Act is not
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such that it was intended that the respondent is to
benefit fromthe m stakes of the taxpayer, which is
exactly what happened here.

Surely, Parlianent did not intend
the Incone Tax Act to be interpreted in such a way
as to benefit the respondent unfairly at the
expense of the taxpayer.

Unfortunately, and | do say
unfortunately, the interpretation that has been
given to the relevant provisions of the Inconme Tax
Act in the past by the courts is such that it
allows the Mnister to take what | call unfair
advant age of the taxpayers when the settled
intention of the taxpayer is otherw se.

Regretfully in the facts of this
case, | cannot find a witten agreenent to be in
exi stence so as to allow the deductions sought by
the appellant. | find the Mnister on sone
occasions to be narrow of view and unbendi ng at
times and this is one of those tines.

Unfortunately, | have no choice in
this particular case based upon the facts and the
evi dence presented and the interpretation given and
the case law that | have considered that the appea

has to be disnmi ssed w thout costs.
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That is ny decision, M. Bartleman
and Ms. Tuck.

M5. TUCK: Thank you.

JUSTI CE RCSSI TER:  Thank you for
your presentations, very nuch appreciated. | wll
ask the registrar to adjourn the court.

THE REG STRAR  This court is now
adj our ned.

--- \Whereupon the proceedi ngs adj our ned

at 10: 00 a. m
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