Docket: 2005-3569(GST)G

BETWEEN:
LOCATION TOURISME ESTRIE INC.,
Appdlant,
and
HER MAJESTY THE QUEEN,
Respondent.

[OFFICIAL ENGLISH TRANSLATION]

Appeal heard on March 19, 2007, at Montréal, Quebec.
Before: The Honourable Justice Louise Lamarre Proulx
Appearances:
Counsel for the Appellant: Serge Fournier

Counsel for the Respondent: Brigitte Landry

JUDGMENT

The appea from the assessment under the Excise Tax Act, notice of which
bears the number 22227 and is dated March 25, 2004, for the period from
April 7, 2000, to March 31, 2003, is dismissed with costs, in accordance with the
attached Reasons for Judgment.
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Signed at Ottawa, Canada, this 13th day of April 2007.

“Louise Lamarre Proulx”

Lamarre Proulx J.

Trandation certified true
on this 19th day of February 2008.

Francois Brunet, Revisor
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REASONS FOR JUDGMENT

Lamarre Proulx J.

[1] This is an apped from an assessment in respect of the period from
April 7, 2000, to March 31, 2003, dated March 25, 2004, and whose notice bears the
number 22227.

[2] Theissue is whether the Appellant was bound to owners of rental immovable
property by a lease agreement, as claimed by the Appellant, or by a contract for
services for the rental of the property to third parties, as suggested by the Respondent.

[3] The only issue at stake in the assessment is the amount of $20,390.47 in
respect of the goods and services tax, which, according to the Respondent, the
Appellant should have collected from the owners on the commissions they paid to the
Appdlant for the rental of their property.

[4] The Appellant is a registrant within the meaning of the Excise Tax Act. The
two shareholders are Jeannette Lepage and Serge Roy, her spouse. Ms. Lepage is the
president.
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[5] At first, Mr. Roy and Ms. Lepage were the owners of a few condos in the
Orford area, which they rented. At the time, they did not live in the area. They moved
there when they retired in spring 2000. They started a rental property business for
vacation purposes. In that respect, they made an agreement with some cottage owners
to rent them to vacationers.

[6] Ms. Lepage stated before the Court that she always had the rental property
available, that she was the lessee and that she did not act as a rental agency. The
amount she remitted to the owners of the residences was rent and not commission.

[7] The modd agreement with the owners was filed as Exhibit 1-2. It is entitled
“Rental Agreement, Cottages, Condos, Homes. . . .”

[8] The agreement contains seven clauses entitled as follows:. “Information on the
Owner,” “Information on the Rental Unit,” “Owner’s obligations’ “Manager’s
obligations,” “Renewal,” “Additional Agreement” and “Terms and Conditions.”

[9] The"Owner’'sobligations’ provide asfollows:

[TRANSLATION]

* Providethe furniture, bedding, linens, etc.
* Haveliability insurance.
* Not to disturb the lessee during his or her stay in the unit.

* Not to hold the manager liable for the cost of damages or long-distance calls
made by the lessee during his or her stay.

* In the event that the unit is sold, this agreement may be transferred to the
new purchaser; if he or she does not accept the agreement, he or she shall
respect the rentals that have already been confirmed unless the manager is
able to relocate the clients with compensation for the inconvenience.

* Make replacements and urgent repairs as soon as possible in order to keep
therentdl.

¢ Pay the manager at arate of % of the total amount of the rental which
shall be deducted from the gross rental amount.
[10] Therate normally included was 40%.

[11] The description of the “Manager’s Commitment” is as follows:
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* Rent the unit at a price the manager deems appropriate by market standards
for thistype of property inthe area.

¢ Advertise and promote the rental of the unit.

* Remit the rental amount |ess the deductions within fifteen business days after
depositing the lessee’ s cheques.

* Do the cleaning and perform minor maintenance.

* Take necessary measures such as invoices to the lessees or credit card
numbers so as to recover the cost of damages or long-distance calls made by
the | essees.

[12] Gérad Ruest testified at the Respondent’s request. He is one of the owners.
His agreement with the Appellant was filed as Exhibit I-4. |. Under “Additional
Agreement,” Mr. Ruest indicated the dates on which his cottage would be available
and also that he did not want any pets.

[13] Thiswasthe only signed agreement tendered.

[14] The Appelant, Nathalie Morin, also stated that she reserved periods for the use
of her condo.

[15] The two witnesses confirmed that they were not the ones who determined the
rental prices. However, they were the ones who paid for the eectricity and snow
removal aswell as the other expenses mentioned in the agreement.

[16] The Appedlant filed as Exhibit A-1, three invoices issued to various
individuals. They were the only registered owners with whom the Appellant did
business. The others were not.

[17] Theinvoicereads asfollows:

[TRANSLATION]

Rental from December 22t029,02 ........ 7 nights... $1,200.00

Commission / advertisement / cleaning 480.00

Amount remitted $720.00 720.00
GST (143463388).......cviieireiiiieee e e ee e

50.40

QST (1023357794).....c i e e,

57.78

Total amount remitted................oooooiiiiiiiii i,

$828.18
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[18] The Appellant paid the GST and the QST on $720, which is considered to be
the owner’s renta price to the Appellant. Therefore, according to the Appellant’s
logic, the registrant’s number should have been that of the owner of the immovable
property and not that of the lessee. The evidence reveded that the GST and QST
numbers were those of the Appellant and not those of the registrants.

[19] During the testimony of Mr. Ruest, the Respondent tendered a number of
invoices concerning his property in Chéribourg. No GST or QST were added to the
invoice. Thefirst invoice reads as follows:

[TRANSLATION]

Rental from October 6 to 8, 2001........ 2nights................ $400.00
Commission / cleaning / advertisement 160.00
Amount remitted..........oviie i $240.00

[20] The reason given by the Appdlant is that the owner was not registered.
Therefore, he could not charge the tax on the rent.

[21] It seems clear that the vacationers did not know the name of the owners of the
immovable property they rented. However, the advertisement and the agreements
between the vacationers and the Appellant were not tendered in evidence. It would
appear that those agreements were on areservation and invoice basis.

Anaysis and conclusion

[22] Article 1851 of the Civil Code of Québec (the Code) reads as follows:

Lease is a contract by which a person, the lessor, undertakes to provide another
person, the lessee, in return for a rent, with the enjoyment of a movable or
immovable property for acertain time.

The term of aleaseisfixed or indeterminate.
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[23] A lease provides the enjoyment of an immovable property for acertain time.

[24] A contract for servicesis defined as follows in article 2098 of the Code:

A contract of enterprise or for services is a contract by which a person, the
contractor or the provider of services, as the case may be, undertakes to carry out
physical or intellectual work for another person, the client or to provide a service, for
a price which the client binds himsdlf to pay.

[25] A contract for services is a contract by which a person undertakes to provide a
service, for aprice which the client binds himself to pay.

[26] As far as the lega rdationship between the owners and the Appdlant is
concerned, are we dealing with alease agreement or a contract for services?

[27] Counsel for the Appellant argues that there is enjoyment of the immovable
property and that the Appellant has rent to pay. According to him, this is a Situation
similar to certain business leases where the price is based on the gross volume of
sales.

[28] Counsdl did not provide examples of those leases. | believe there would have
been a description of the right to occupy specific premises for the periods of time
specified in the agreement, for apriceto be paid on a periodic basis.

[29] Inthe present case, it must be noted that there is no enjoyment of the premises
for a certain time by the aleged lessee, the Appellant. Nor is there rent to pay by the
Appellant to the owners on aperiodic basis. As| seeit, to argue that there was alease
agreement between the Appellant and the ownersisto state the opposite of the truth.

[30] The lega relationship between the Appellant and the owners is quite
obviously a contract for services.

[31] What the evidence has revealed is that the owner agreed to entrust the task
of renting his or her property to the Appellant for remuneration for that rental
service. The enjoyment of the immovable property was provided to the vacationers
and not the Appellant. The Appellant’ s task was to find |essees.
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[32] When the property was rented, the owner received from the Appellant the
rental amount of his or her property, less the amount of the remuneration stipul ated
in the agreement for the Appellant’s services, that is, acommission.

[33] The fact that the owners and the vacationers did not know each other’'s
names is irrelevant. What is relevant is that the owner knew when his or her
property was rented.

[34] A commission was therefore paid by the owner to the Appellant, as it was
through the Appellant that the property was rented.

[35] In this case the Appellant provided a rental service. Since the Appellant is a
registrant, it should have collected the tax on the service provided to the owners of
rental immovable property.

[36] Accordingly, the appeal is dismissed with costs.

Signed at Ottawa, Canada, this 13th day of April 2007.

“Louise Lamarre Proulx”
Lamarre Proulx J.

Trandation certified true
on this 19th day of February 2008.

Francois Brunet, Trandator
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