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Campbell J.

[1] Three matters were before me this morning. After hearing from both
Respondent counsel and Mr. Tulick, it is apparent that two of the appeals, being
John Tulick (2014-1307(GST)I) and Hazel Tulick (2014-1308(GST)I), are
duplicates of the partnership appeal, John Tulick and Hazel Tulick
(2014-1349(GST)I). Mr. Tulick admitted that he was unsure of how he should
proceed and filed his Notice of Appeal in respect to the partnership issue in
multiple  ways.  Consequently, appeal 2014-1307(GST)I and appeal
2014-1308(GST)I are quashed and the only appeal proceeding today was John
Tulick and Hazel Tulik (2014-1349(GST)I).

[2] The Appellant was a partnership which started its business operations as real
estate agents in 1997. John Tulick and his spouse, Hazel, were the only partners.
The partnership was a Goods and Services Tax (“GST”) registrant. It reported and
filed annually. In 1997 and 1998, Mr Tulick testified that the partnership showed a
net profit and so, according to his argument, it meets the requirements of the
Excise Tax Act (the “Act”) because the business operations were undertaken with a
reasonable expectation of profit. However, over the next several years, due to a
number of health and other misfortunes, the partnership failed to show a profit in
subsequent years. Although Mr. Tulick could not recall most of the details
associated with this business, according to the assumptions of fact in the Reply to
the Notice of Appeal, the partnership incurred net losses averaging $24,000
annually between the years 2000 and 2011.
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[3] The partners, John and Hazel Tulick, reported these net partnership losses on
their T-1 returns for each of those taxation years. Mr. and Mrs. Tulick retired in
2011. The partnership filed a GST return for the reporting period ending December
31, 2011 and reported $2,369.21 in input tax credits (“ITCs”). This return included
revenue of $1,000 and tax collected of $5. There was no profit. The Minister of
National Revenue (the “Minister”) disallowed all of the ITCs that the partnership
had claimed.

[4] The issue is whether these ITCs were properly disallowed for the period
ending December 31, 2011.

[5] Although Mr. Tulick had hoped to place the conduct of Canada Revenue
Agency (“CRA”) officials before the Court, as I explained to him during the
hearing, even if he is correct in his allegations of how he was treated in this
process, this Court has jurisdiction or authority to deal only with the correctness of
the actual assessment and | have no authority to deal with conduct issues of CRA
officials or to award compensation in that regard. Mr. Tulick also had complaints
respecting the conduct of Mr. Watson, Respondent counsel. However, without
knowing the history of the interactions that occurred leading up to today, | will
advise Mr. Tulick that 1 have always found Mr. Watson to be very sensitive to
taxpayers’ issues when he is dealing with them and although he has no obligation
to assist a taxpayer with their file, Mr. Watson has always been cooperative as
Crown counsel in assisting unrepresented litigants who appear in this Court.

[6] Now in respect to the actual issue of the ITCs, which is the matter before
me, counsel outlined the several provisions which are applicable to this appeal.
Briefly, subsection 169(1) of the Act allows taxpayers that are GST registrants to
claim ITCs, provided the tax is paid “in the course of commercial activities”. Then
one has to refer to subsection 123(1) to see how the term “commercial activity” is
defined. It means a business carried on by a person, but the definition excludes any
business that is carried on without a reasonable expectation of profit.

[7] The Federal Court of Appeal, in the case of Bowdenv The Queen, 2011 FCA
218, [2011] FCJ No. 1209, at paragraph 7, made the following statement:

... the entitltment of a taxpayer to nput tax credits does not depend upon whether
the taxpayer has paid GST in relation to a “busmess”. Rather, it depends upon
whether the taxpayer has paid GST i relation to a “commercial activity”.
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[8] The Federal Court of Appeal made a distinction between “business” and
“commercial activity”. Of course, someone may carry on a business for years, as
was done in this case, without any reasonable expectation of profit but, in those
circumstances, the business cannot be called a “commercial activity”. The
partnership apparently got off to a good start, but between the years 2000 and
2011, when the business closed, the partnership reported net losses averaging
$24,000 annually. Mr. Tulick had the onus of establishing that the partnership did,
in fact, operate as a “commercial activity” in the 2011 year, that is, that the
partnership was conducting its activities with a reasonable expectation of profit. He
simply did not do so. He provided little to no evidence to counter the assumptions
of fact which were pleaded to support the Minister’s assessment.

[9] In the 2011 GST return, $1,000 of revenue and $5 in tax collected were
reported. ITCs claimed for this period were $2,369.21 which, as Respondent
counsel pointed out, would reflect expenses in excess of $47,000. With respect to
those expenses, he mentioned a vehicle purchase. On further cross-examination,
Mr. Tulick could not recall anything further with respect to details of partnership
operations for that year.

[10] Unfortunately, Mr. Tulick has simply not presented evidence that would
counter the Minister’s assumptions of fact underlying the assessment. I have no
reason to interfere with that assessment. The appeal is therefore dismissed without
costs.

Signed at Summerside, Prince Edward Island, this 21st day of July 2015.

“Diane Campbell”
Campbell J.
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