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NOEL J.A.
[1] Thisisan appeal by the Attorney General of Canada (the appellant) from ajudgment of

Teitelbaum D.J. of the Federal Court (the Applications Judge) wherein he granted the application
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for judicia review brought by The Right Honourable Jean Chrétien (the respondent) and quashed
the findings made by The Honourable John H. Gomery, in his capacity as Commissioner of the
Commission of Inquiry into the Sponsorship Program and Advertising Activities (the Commission)
insofar asthey relate to the respondent on the ground that there was a reasonabl e apprehension of

bias on the part of Commissioner Gomery againgt the respondent.

[2] In support of his appeal, the appellant alleges two errors: first, the Applications Judge
applied the reasonable apprehension of biastest “too rigidly”; second, he committed a pal pable and
overriding error in his appreciation of the evidence by interpreting general statements as proof of
bias against the respondent and by wrongly attributing to the Commissioner comments made by the

Commission’ s spokesperson.

[3] With respect to the first allegation, the appellant concedes that the Applications Judge
properly identified the applicable test. However, he claims that the A pplications Judge was too rigid
in applying thistest. This arguably gives riseto amixed question of fact and law to be reviewed on
astandard of correctnessif an extricable question of law can be identified. However, the appellant
concedes that no such gquestion arises. Hence, as with the other issue raised on appeal, the appellant
cannot succeed unless he shows that the Applications Judge committed a palpable and overriding

error.
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[4] At the heart of thisfirst attack isthe contention that, although the Applications Judge
properly identified the test and the difference between abias analysisin ajudicial setting and in the

context of acommission of inquiry, he neverthelessfailed to give effect to this distinction.

[5] We respectfully disagree. The applicable test was hotly debated in the Court below and the
Applications Judge made extensive references to the applicable test in the context of acommission
of inquiry (reasons, paras. 67 to 74). His reasons show that he was mindful of the distinction
throughout. We refer in particular to his conclusion that it is the “ cumul ative effect” of the
numerous events recounted in the course of his reasons which led him to the conclusion that he
reached (reasons, paras. 80 and 106). We rgject the contention that the Applications Judge

misapplied the test.

[6] That said, to the extent that the appellant is asking us to consider the evidence as awhole
and determine whether on a proper application of the test, the Applications Judge could come to the

conclusion that he did, we hold in the affirmative.

[7] The appellant aso made specific reference to what has been described as the “ golf ball
episode’ and argues that the conclusion drawn by the Applications Judge from this episode
(reasons, paras. 93 and 94) shows that he applied the test “too stringently” (memorandum of the
appellant, para. 47). This according to the appellant becomes “ starkly apparent” when regard is had
to the “restrained and moderate” conclusion drawn by the Commissioner with respect to the

respondent (idem, para. 48).
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[8] Asto thislast point, the plain conclusion reached by the Commissioner isthat the
respondent was to be blamed (reasons of the Commissioner, appeal book, p. 1682). Labeling this
conclusion as “restrained and moderate”’ does not alter the actual conclusion reached by the
Commissioner with respect to the respondent. Asto the Applications Judge' s appreciation of the
“golf ball episode’, it has not been shown to be unreasonable when regard is had to the evidence
before him. We should add that in advancing this argument the appellant again fails to recognize
that the ultimate decision reached by the Applications Judge is not based on any single event,
statement or occurrence, but on all those which he identified in the course of his reasons, when

“viewed cumulatively” (reasons, paras. 80 and 106).

[9] Asto the Applications Judge' s reliance on genera statementsin order to find that there was
areasonable apprehension of bias as against the respondent, we can detect no reviewable error. In
particular, it was open to the Applications Judge to hold that these general statements could be

viewed as directed against the respondent for the reasons that he gave (reasons, paras. 87 and 88).

[10] Astothe Applications Judge' s conclusion that certain statements made by the
Commission’ s spokesperson were to be attributed to the Commissioner, we again can detect no
reviewable error. Indeed, there was a strong evidentiary foundation for the conclusion reached by

the Applications Judge on this point (reasons, paras. 89 to 92).
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[11] Finaly, in response to the appellant’ s contention that more flexibility in communications
with the media should be afforded to commissions of inquiry, we specifically endorse the comments

of the Applications Judge at paragraphs 103 to 105 of hisreasons.

[12] The appea will be dismissed with costsin favour of the respondent.

“Marc Nogl”
JA.
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