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[1] Thisisan application for judicial review by the Attorney General of Canadato set aside a
decision of Umpire Teitelbaum (CUB 71295). The Umpire had allowed an appeal by David
Tompson from a decision of the Board of Referees dismissing his appeal from a determination by
the Employment Insurance Commission that he was disqualified from receiving employment
insurance benefits because he had been dismissed from his employment for misconduct: see

Employment Insurance Act, S.C. 1996, c. 23, subsection 30(1) (“Act”).



[2] The Attorney General submits that the Umpire erred in law because he reweighed the
evidence and substituted his own findings of fact for those made by the Board. An Umpireisonly
entitled to reverse adecision by aBoard for error of fact when the finding was made in a perverse
and capricious manner or without regard for the evidence beforeit: paragraph 115(2)(c) of the Act.
The Attorney Genera saysthat there was evidence before the Board that Mr Tompson left for
vacation when he knew that his employer had not approved his request for leave. Based on this
finding, the Attorney General argues, the Board could reasonably conclude that Mr Tompson was

dismissed for misconduct, and therefore disqualified from receiving benefits.

[3] The Umpire held that there was no evidence supporting the Board' s finding of fact that Mr
Tompson left for vacation knowing that his request for leave had not been approved. The Umpire's
view of the evidence led him to the view that there had been a miscommunication between Mr
Tompson and his employer, asaresult of which Mr Tompson assumed that his request had been

approved because he had not been advised that it had been refused.

[4] The evidence on the record is not altogether clear. However, it is agreed that Mr Tompson
requested vacation leave and that soon afterwards, before his request for leave had been considered
by the employer, he cancelled the request. The operations manager of the employer said that Mr
Tompson had spoken to him on his cellular telephone to tell him that he was cancelling his request
for leave. Mr Tompson, on the other hand, says that he spoke to “ dispatch” and asked that the

employer be informed that he had cancelled his request for vacation leave.
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[5] Mr Tompson says that he telephoned “dispatch” later that day to tell the employer that he
had changed his mind again and now wanted to reinstate his request for leave. The operations
manager says that he did not receive this message and that there is no record of itsreceipt by

“digpatch”. It is agreed, however, that the employer did not approve aleave for Mr Tompson.

[6] The Board had before it the notes that an officer of the Commission had made of atelephone
conversation that she had had with Mr Tompson when investigating his claim for employment
insurance benefits. The notes stated:

| asked the claimant if hisleave request had been signed and the leave approved.

He said no. | asked why he wouldn’t have contacted the employer to find out why.

He said it wasn't disapproved and everyone knew he was going.

The officer aso recorded Mr Tompson' s alegation that the employer was ssmply looking for an

excuse to dismiss him because he had had a grievance in the previous year.

[7] In its reasons, the Board stated that Mr Tompson confirmed that he went on vacation
knowing that his request had not been approved. This would appear to be areferenceto Mr

Tompson’s ora evidence.

[8] The Board did not rgject Mr Tompson’ s uncontradicted evidence that he asked for his
request for leave to be reinstated and, hearing nothing, assumed that his leave had in fact been
approved, even though he had not received formal notification in accordance with company policy.
Mr Tompson told the Commission’ s officer that his assumption was based on the fact that he had

ample accrued holiday time and had the most seniority. In view of this evidence, it was
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unreasonable for the Board to have concluded that he went on vacation “knowing it had not been

approved”.

[9] The most that the Board could have found on the evidence before it was that Mr Tompson
went on vacation when he knew that he had not received formal gpprova of hisleave request and he
did not try to confirm that his request for leave had in fact been approved. The Commission’s

officer’ s notes of her conversation with Mr Tompson are not inconsistent with this view.

[10] Leaving for vacation without receiving written approval, but assuming that it had been
approved, is materialy different from the Board' sfinding that he left knowing that his request had
not been approved. While this conduct might warrant disciplinary action by the employer, it is not
clearly so serious a breach of duty in the circumstances of this case as to constitute “ misconduct”
within the meaning of the Regulations and thus to disgqualify the employee from receiving

employment insurance benefits.

[11]  Accordingly, we are not persuaded that the Umpire committed any reviewable error in

setting aside the Board' s decision on the ground that it was based on an unreasonable finding of

fact, namely, that Mr Tompson had gone on vacation “knowing it had not been approved”.

[12]  For these reasons, the Attorney Genera’ s application for judicial review will be dismissed.

“John M. Evans’

JA
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