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EVANSJ.A.
[1] This appeal isfrom adecision of the Federal Court (2007 FC 1052), in which Justice Phelan

dismissed actions by Sandra Williams and Margaret Horn, both status Indians, for declarations that
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their employment income in the taxation year 1995 and, in Ms Williams' case, 1996 aswell, was
“gtuated on areserve” and thus exempt from tax by virtue of section 87 of the Indian Act, R.S.C.

1985, c. I-5.

[2] The appellants made two principal arguments before us. First, they said, the Tria Judge
erred in law by applying the “ connecting factors’ test to determine where the appellants
employment income was Situated. They argue that in McDiarmid Lumber Co. v. God's Lake First
Nation, [2006] 2 S.C.R. 846 (“God' s Lake"), the Supreme Court of Canada indicated that the
appropriate test was the location of the debtor, thereby implicitly overruling along line of decisions
from this Court applying a connecting factors approach to determining whether employment income

issituated on areserve for the purpose of section 87.

[3] We do not agree. Theissuein God' s Lake was whether fundsin a bank account were
exempt by section 89 of the Indian Act from seizure. The Court determined thisissue by looking
soldly to the location of the debtor, that is, the branch of the bank where the funds had been

deposited.

[4] However, the Court expresdy stated (at para. 18) that the “ contextual form of analysis’ was
appropriate for, inter alia, cases involving ataxation transaction “where the location is objectively
difficult to determine”. It quoted (at para. 17) the observation of the court below that God' s Lake
was “ not concerned with where atransaction is located for the purposes of taxation.” The Court also

referred with approval to the adoption of the connecting factors approach in Williams v. Canada,
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[1992] 1 S.C.R. 877, the origin of this Court’s jurisprudence on the location of employment income
as personal property for the purpose of section 87, even though Williams concerned employment

insurance payments.

[5] In our view, the words quoted above from God' s Lake make it clear that the Supreme Court
has not issued an invitation to this Court to revisit its well settled law. The Supreme Court has so far
refused |eave to apped from the section 87 cases decided by this Court applying the connecting
factors analysis to determine the location of employment income for tax purposes. Short of
Parliamentary intervention, only the Supreme Court of Canada may review the soundness of the

anaytical framework developed and consistently applied on the issue by this Court.

[6] Second, the appellants argue, if the connecting factors test is applicable, Justice Phelan erred
in his application of it to the facts. Since the application of the law to the factsis a question of mixed
fact and law, the appellants must establish that his decision is vitiated by pal pable and overriding

error, or that he did not apply the correct legal test.

[7] For the most part, the appellants criticise the Judge' s reasons on the ground that they attach
too much weight to the location, surrounding circumstances and nature of their work with the clients
to whom they were “leased” by their employer, Native Leasing Services. The appellants work for
not-for-profit organizations delivering socia services off-reserve in Hamilton and Ottawato
aborigina people (some of whom resided off-reserve and some on-reserve) and, in the case of Ms.

Horn, to non-aboriginals as well. Conversely, the appellants say, the Judge gave insufficient weight
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to the on-reserve location of the employer, to the benefits accruing to the reserve from both the
employer’ s presence on the reserve and its activities, and the appellants employment, and to Ms

Williams' residence on and Ms Horn' s continuing connections to areserve.

[8] Itis primarily the function of atrial judge to assess the relative weight to be given to the
congtituent elements of amulti-factored test in the particular circumstances of a case. Applying the
“connecting factors’ test isavery fact specific exercise. This Court may not subgstitute its view for
that of the judge, absent a pal pable and overriding error in the application of the test or an error of

law.

[9] In our opinion, Justice Phelan’ s analysis is cons stent with the guidance provided by this
Court in its previous decisions, including the particular weight given by Shilling v. Canada
(Minister of National Revenue), [2001] 4 F.C.R. 364, 2001 FCA 178, to the location, nature and
other circumstances surrounding the work which gave rise to the employment income. We can
detect no overriding and palpable error in the Judge' s treatment of the relevant factors, either

individually or asawhole.

[10] However, we agree with the appellants that whether employment incomeis earned in the
“commercia mainstream” is aconclusion to be drawn from an examination of the connecting
factors, and not areason initself for concluding that employment incomeis not situated on a

reserve: Recalma v. Canada (1998), 158 D.L.R. (4™) 59 (F.C.A.) at para. 9.



Page: 5

[11] Tothe extent that Justice Phelan may have expressed a different view, and we are not sure
that he did, we would respectfully disagree. Nonetheless, even if he erred as the appellants alege,

any error was not sufficiently material, when considered in the context of his reasons as awhole, to

warrant our intervention.

[12]  For these reasons, the appeal will be dismissed with one set of costs.

“John M. Evans’

JA.
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