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REASONS FOR JUDGMENT OF THE COURT
(Delivered from the bench at Montréal, Quebec, on June 4, 2008)

NOEL J.A.

[1] These are two appeals against two decisions by Justice Tardif of the Tax Court of Canada,
who confirmed the assessments issued by the Minister of National Revenue, who under
subsection 74.2(1) of the Income Tax Act (the Act) reattributed to the appellants the gains realized

by their spouses from the sale of some shares.

[2] The judgments were rendered on the basis of a common record, such that the present
reasons will dispose of both appeals. The relevant facts are identical in each case and are set out in

detail in the decisions under appeal (2007 TCC 89 and 2007 TCC 90).

[3] According to the appellants, Justice Tardif did not consider the fact that the initial transfer of
the appellants’ shares to their management companies, which shares were later transferred to their
respective spouses, took place in the context of a reorganization which was intended to account for

their different financial needs.

[4] The appellants essentially argue that with regard to both subsections 74.2(1) and 74.5(6) of
the Act, the notion of a “series of transactions”, as defined by subsection 248(10) of the Act, should
be taken into consideration. This notion presumes the existence of pre-ordained transactions, and
according to the appellants, the required intention was not demonstrated before Justice Tardif, as the

initial transfer of shares was made for a purpose other than splitting an eventual gain.
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[5] As we pointed out at the hearing, the notion of a “series of transactions” does not appear
anywhere, neither in subsection 74.2(1) nor in subsection 74.5(6). A reading of these provisions
reveals that what is important is the fact that the shares that belonged to the appellant were

ultimately transferred to their spouses.

[6] But even if we recognized that intention might be relevant in some circumstances, the
burden in that respect was still upon the appellants, and one cannot, on the basis of the record as it
stands, exclude the possibility—if not the probability—that, from the outset, the appellants saw an

opportunity to split the capital gain inherent in their shares.

[7] The appeals will be dismissed with one set of costs to be shared equally by the appellants.

“Marc Noél”

JA.

Certified true translation
Johanna Kratz
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