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[1] Thisisan appea from adecision of Bowie J. of the Tax Court of Canada, which dismissed
the appellant’s (“Mr. Ellis’ or “the appellant™) appeal against assessmentsissued with respect to his
2000 and 2001 taxation years, pursuant to the Income Tax Act, R.S.C., 1985, c. 1 (5" Supp.) (the
“Act”), whereby, amongst other things, losses incurred on disposition of 148 500 shares of
eDigpatch.com in 2001, were treated on a capital account. Mr. Ellis submits that these |osses should

be treated on income account.
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[2] In the decision under review, Bowie J. concluded that in not having a clear plan regarding
how to deal with shares at the time of their acquisition (upon options being exercised), in retaining
the shares due to his position as president of eDispatch.com and holding them for 16 months—

despite the rapid declinein share value— Mr. Ellis did not act as atrader.

[3] The sole ground of appedl is based on paragraph 20 of the reasons:

Even taking his evidence of intention at its highest, it does not establish that he was looking
to sell these shares for aquick profit. What he really wanted to do wasto redlize the
difference between the option price and the market price, and immediately monetize the
value at the time of exercising the options, without either gain or loss. Thiswould have
effectively produced the same result as he achieved on the two earlier occasions when he
sold shares on the day he bought them. There would have been no opportunity for either
profit or loss from the shares after the purchase, because under the monetization contract that
he envisioned either the bank, or some third party, would have been the one to profit, or to
lose, when the share price rose or fell. In short, entering into the monetization contract that
he envisoned immediately following the exercise of the options would have negatived any
possibility of dealing with the shares as a trader would do.

[4] According to the appellant, Bowie J., having found that Mr. Ellis intention wasto redlize
the difference between the option price and the market price, and immediately monetize the value at

the time of exercising the option, was bound to conclude that Mr. Ellis acted as atrader. The

appellant submits that Bowie J. committed a pal pable and overriding error in concluding otherwise.

[5] With respect, this argument confuses Mr. Ellis' motivation in exercising the options (e.g. to
realize the difference between the market price of the share and the option price thereby giving rise
to employment income of a commensurate amount) and hisintent with respect to the shares at the

time they were acquired. Although it is clear that Mr. Ellis did intend to realize the vaue of the
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option by exercising it and monetizing the underlying shares the same day, it isequally clear that he
did not intend to trade the shares or otherwise benefit from them as the contempl ated monetization
had the effect of sheltering him from any potential gain or loss arising from a subsequent disposition

of those shares.

[6] | would dismiss the appeal with costs.

“Marc Noédl”
JA.
“1 agree.
M. Nadon JA.”
“1 agree.

JD. DenisPdlletier JA.”
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