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DESJIARDINSJ.A.

[1] Thisis an appeal from adecision of an Applications Judge of the Federal Court (Gallant v.
Canada (Attorney General), 2007 F.C. 1), who found that adecision of April 1, 2005 by Human
Resources and Skills Development Canada (HRSDC or the Department) to enter into asingle
Aborigina Human Resources Devel opment Agreement (AHRDA or the Agreement) in the

province of Prince Edward Iland (PEI) was an unjustified violation of the Canadian Charter of
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Rights and Freedoms, (the Charter) equality rights of the respondents, based on their status as off-
reserve Aboriginal people of PEI. The Applications Judge found it discriminatory under section 15
of the Charter that the single PEI Agreement concluded with the representative organisation of the
on-reserve Aboriginals of PEI (the Mi’ kmaqg Confederacy (Confederacy)) gave a benefit of
“community control” over the Agreement to on-reserve Aboriginals, but not to off-reserve
Aboriginas. The Applications Judge found that the discrimination was not justified under section 1

of the Charter.

[2] For the reasons that follow, we find that it was premature for the Applications Judge to
make afinding of section 15 discrimination in this case, as there was no evidence that any of the
respondents suffered any disadvantage they claimed. Moreover, he misread the claim made by the
respondents in their application for judicial review and, consequently, he improperly applied the
case law he referred to, namely the Misquadis decision (Misquadis et al. v. Attorney General of
Canada, [2003] 2 F.C. 350, [Misquadis] aso known as Ardoch Algonquin First Nation v. Canada

(Attorney General)).

[3] The facts and the reasons for judgment of the Applications Judge can be found in the
reported decision (Gallant v. Canada (Attorney General), 2007 FC 1). It sufficesto say for the
purpose of this apped that on April 1, 1999 the Department announced a program (Strategy) to
increase employment opportunities for Aboriginal people. Phase | of the program ran from April 1
1999 to March 31 2005. The Department entered into Agreements with Aboriginal organisations

across Canada.
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[4] Three such Agreements were entered into with Aboriginal organizationsin PEI during
Phase |. The organizations were the Abegweit First Nation, the Lennox Island First Nation and the
Native Council of PEI. The Abegweit First Nation and the Lennox Island First Nation are the only
two Indian “bands’ on PEI, as defined by the Indian Act RSC., 1985, c. I-5. The Native Council is

anon-profit organisation that advocates for Aboriginal persons living off-reservein PEI.

[5] Phase |1 of the program started on April 1, 2005. The Department decided there should be
only one Agreement for PEI. This decision was dictated by reason of economies of scale and by
past difficulties the Native Council had in meeting the requirements of the AHRDA (reasons for
judgment of the Applications Judge, paragraph 73). After numerous consultations, the Department
suggested that the Native Council and the Confederacy, formed of the chiefs and councils of both
Indian bands, submit proposals of their own. The Native Council declined to do so stating that it did
not have the mandate to represent on-reserve Aborigina people. On or about April 1, 2005, the
Department signed an Agreement with the Confederacy, making it the sole program holder on PEI.

Thiswas the decision under review before the Applications Judge.

[6] The respondents were seeking the following remedies in their application for judicial
review:

(& “an Order quashing the decision of HRSDC; and

(b) aDeclaration that AHRDASs shall ensure the fair and equitable distribution of funds for

human resource programming to all Aborigina people on Prince Edward Idand,
including non-status and off-reserve Aboriginal people; or

(¢) intheadternative, an Order requiring HRSDC to enter into afurther AHRDA, or further
AHRDAS, to ensure the fair and equitable distribution of funds for human resource
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programming to al Aboriginal people on Prince Edward |dand, including non-status
and off-reserve Aboriginal people; or

(d) inthefurther aternative, an Order requiring HRSDC to modify the terms of the
AHRDA with the MCPEI to ensure the fair and equitable distribution of funds for
human resource programming to all Aborigina people on Prince Edward Island,
including non-status and off-reserve Aborigina people.”

[My emphasis]

[7] The respondents brought, however, no evidence on which to establish that the AHRDA
funds under the authority of the Confederacy were not fairly and equitably distributed in PEI to
Aboriginas, including off-reserve Aboriginals. Thejudicial review proceeding was commenced

before the Confederacy AHRDA was fully operative.

[8] The respondents are therefore seeking aremedy for a dispute that does not exist. It may
never exist considering that the Agreement makes all Aborigina peoplein PEI digible for the
program and advisory committees arein place to allow for interface between the recipients, the
AHRDA holder and the Department. The respondents Charter claim was premature. The

Applications Judge erred in a pal pable and overriding way in disregarding this absence of evidence.

[9] Thisbeing said, the “ community control” the Applications Judge found to exist as a benefit
the respondents were deprived of isin fact created by the Indian Act as aresult of Section 91(24) of
the Congtitution Act, 1867 (U.K.), 30 & 31 Vict., ¢.3, reprinted in R.S.C. 1985, App. 11, No. 5, and

the historical relations between the Crown and the Indians. It isunrelated to the claim made by the

respondents about a “fair and equitable distribution of funds’.
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[10] Notably, the Applications Judge had no difficulty finding that the decision to award the sole
AHRDA to the Confederacy had not had the effect of preventing off-reserve Aborigina people
from accessing AHRDA funding (see reasons for judgment of the Applications Judge at paragraph
48). Hefdt, however, that this was not the claim brought by the respondents. “Liketheclamin
Misquadis’, he wrote, a paragraph 48 of his reasons, “the discrimination claim hereisthat thereis
differential treatment between the two groups since the decision gives the reserve-based population
the opportunity to exercise ‘community control’ over the AHRDA holder and the meansto ensure
accountability for the execution of the Strategy through their ability to vote for or against their

councils and chiefs who control the AHRDA holder”.

[11] Again, at paragraph 63 of his reasons, the Applications Judge misread the claim that was
before him when he stated:

Since the claim is based on community control of the AHRDA holder and not based
on accessto AHRDA funding, the needs of the applicantsto be considered at this
stage is the need of the off-reserve community to have “ community control” over the
AHRDA holder. The applicants did not submit any specific evidence to prove that
thisisindeed a need of the off-reserve community, but the applicants point to
Misguadis [...]

[My emphasis]

The case before him related indeed to “access to AHRDA funding”and not “ community
control”.

[12] Wefind that the Applications Judge erred by rendering his decision on the basis that the
facts found to exist in the Misguadis decision had been established before him (Collins v. Canada,

[2002] FCA 82, per Sharlow J.A., at paragraph 34). Not only does the record not establish the
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existence of these facts but the evidence pointed in the other direction. The respondents needs and
the evidence they adduced, to the extent that cogent evidence can be said to have been adduced, was
not directed at “community control” but at the “fair and equitable distribution of funds’. In doing

s0, the Applications Judge erred in law and his decision should be set aside.

[13] Theappea will be alowed with costs to the appellants, and the order of the Applications

Judge of January 3, 2007, will be set aside.

"Alice Degardins'
JA.
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