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ASSESSMENT OF COSTS- REASONS
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[1] This appea from a decision of the Federal Court allowing an application for judicial review
addressing an Election Appeal Committee of the Swan River First Nation (the Committee) was
allowed in part with costs. A cross-appeal by the Respondent, John Giroux, was dismissed without

costs. | issued atimetable for written disposition of the assessment of the Appellant's bill of costs.

[2] The Respondents did not file any materials in response to the Appellant's materials.

My view, often expressed in comparable circumstances, is that the Federal Courts Rules do not
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contemplate alitigant benefiting by having an assessment officer step away from aneutral position
to act asthelitigant's advocate in challenging given itemsin abill of costs. However, the assessment
officer cannot certify unlawful items, i.e. those outside the authority of the judgment and the tariff.

| examined each item claimed in the bill of costs and the supporting materials within those

parameters.

[3] Certain items warrant my intervention in view of my expressed parametersas| fed that the
Appellant cannot establish entitlement thereto notwithstanding the absence of objections from the
other side. The bill of costs claims counsel fee item 21(a) for preparation of amotion to extend time
to fileaMemorandum of Fact and Law. As the resultant order was silent on costs, | am satisfied
further to my conclusionsin Balisky v. Canada (Minister of Natural Resources), [2004] F.C.J. No.
536 at para. 6 (A.O.) and Aird v. Country Park Village Properties (Mainland) Ltd., [2005] F.C.J.
No. 1426 at para. 10 (A.O.) that | have no jurisdiction to allow item 21(a). Aswell, | have reduced
the claimed disbursement total by $100.00 to account for this motion. In any event, the Appellant
had aready filed its Memorandum of Fact and Law for the appeal (I have allowed afeeitem 19 for
that). This motion appeared to address its Memorandum of Fact and Law as cross-respondent in the
cross-apped . The judgment specifically denied costs for the cross-appeal thereby precluding this
item 21(a). It follows that item 19 for the Memorandum of Fact and Law filed for the cross-appeal
must also be disallowed. | disallow feeitem 24 further to my conclusionsin Marshall v. Canada,
[2006] F.C.J. No. 1282 at para. 6 (A.O.) that there must be avisible direction by the Court to the
assessment officer specifically authorizing fees for the time of counsdl in transit. Such adirection is

not however necessary to assess the associated travel disbursements, which | find reasonablein
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these circumstances for both first and second counsel. For similar reasons, | disallow item 22(b)

(attendance by second counsdl at the appeal hearing).

[4] The Court delivered its judgment on the second day from the bench. The bill of costs
claimed under feeitem 23 for the time of first counsel to receive judgment. | disallow item 23 as
| think that item 22(a) (attendance by first counsel) appliesfor that service. The other items are
generally arguable as reasonable within the limits of the award of costs. The Appellant's bill of

costs, presented at $10,394.76, is assessed and allowed at $6,994.76.

"Charles E. Stinson"
Assessment Officer
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