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REASONS FOR ORDER: DESJARDINS JA.
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and

Her M agjesty the Queen in Right of Canada asrepresented by the Department of Fisheries
and Oceans and the Department of Human Resour ces Development Canada,

Respondent
Respondent in the Motion

REASONS FOR ORDER

DESJARDINSJ.A.

[1] Thisisamotion by the appellants (moving parties) to obtain a stay of execution in respect of
Mr. Justice de Montigny’ s order for costs dated August 1, 2006 in docket T-2263-01 aswell asa
stay of the appeal from that order until such time asthereisaruling in the appeal on the main
action. The moving parties are aso seeking an extension of the deadline to file the agreement

between the parties as to the content of the appeal docket.

[2] The moving parties submit that the Court should issue an order staying the costs order, and
stay the appeal therefrom, on the basisthat the three stages of the test in RJ.R. MacDonald v.
Canada (Attorney General), [1994] 1 S.C.R. 311 have been met. To permit the enforcement of costs
and hear the appeal on costs would result, in their view, in awaste of court resources and prevent

the moving parties from being adequately represented in the appeal of the main action.

[3] The respondent maintains that a stay of the order should not be granted because the moving
parties have not provided any evidence of irreparable harm. However, the respondent consentsto a

stay of the appeal on costs.
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ANALYSS

() Shouldthe Court stay the order for costs?

[4] The power of ajudge to stay an order for costsin accordance with Rule 398 is discretionary:
see, for example, Trojan Technologies Inc. v. Suntec Environmental Inc., 2003 F.C.A. 309 at
paragraph 10. The decision of the Supreme Court of Canadain RJ.R. MacDonald instructs us that
granting amotion for a stay depends on three criteria: (1) the existence of a serious question to be

tried; (2) irreparable harm; and (3) the balance of inconvenience.

[5] The moving parties submit that the appeal in the main action raises serious questions,
including the violation of the rules of natural justice and procedural fairness. According to the

respondent, the grounds for appeal in the main action constitute unfounded conjecture.

[6] In RJ.R. MacDonald, the Supreme Court of Canada set out the guidelines for ascertaining
the existence of a serious question to be tried. The Court teaches us, in paragraph 50, that the
threshold islow for this preliminary requirement and that once the judge hearing the case
determines that the application is neither frivolous nor vexatious, the analysis should advance to the

second and third stages.

[7] Given the nature of the question raised and the fact that the threshold is low for this

requirement, | find that the first stage of the test is met.
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[8] The moving parties submit that enforcing costs could exhaust their resources, which would
infringe their right to proper representation for the appeal on the main action. The respondent replies
that the moving parties have adduced no evidence indicating that enforcement of costs will exhaust
their resources. In any case, says the respondent, it is the moving parties who have, by their actions,

squandered resources.

[9] "Irreparable” refersto the nature of the harm suffered rather than its magnitude. It isharm
which ether cannot be quantified in monetary terms or which cannot be cured, usually because one
party cannot collect damages from the other: R.J.R. MacDonald, supra, at paragraph 59. Harmis

not irreparableif it can be cured on appeal, which is usually the case for monetary harm.

[10] The moving parties describe the harm they are likely to suffer as being more than mere

monetary harm. They contend that their right to present their case on appeal would be infringed.

[11] Themoving parties must demonstrate, on the balance of probabilities, that the harm they
would suffer isirreparable: Halford v. Seed Hawk Inc., 2006 FCA 167 at paragraph 12. Mere
assertions do not suffice. Irreparable harm cannot be inferred. It must be established by clear and

compelling evidence: A. Lassonde Inc. v. Idand Oasis Canada Inc., [2001] 2 F.C. 568 at

paragraph 20.
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[12] Inthecase at bar, the moving parties have not demonstrated that the viability of their
businesswasin jeopardy or that they did not have the necessary resources to ensure adequate

representation on appeal in the main action.

[13] The moving parties have the burden of proving each of the three stages of the test. Since
they have not succeeded on the second stage, there is no reason to consider the third. As explained
by this Court in Friends of the West Country Association v. Canada (Minister of Fisheriesand
Oceans), [1998] F.C.J. no. 1690 at paragraphs 4-6:

Itisclear from R.J.R. MacDonald that the appellants have the onus
of proof of each element of the test laid down in that case.

Although the appellants led evidence to prove each element of the
test, | am of the opinion that this evidence falls short of showing to
the requisite degree that the appellants will suffer irreparable harm as
explained in RJ.R. MacDonald (...) Since the onus on the
appellants extends to each element of the test, afailure to prove any
one of them isfatal to the success of the motion. [my emphasis]

[14] AsSharlow JA. explainsin Apotex Inc. v. Wellcome Foundation Ltd., 2004 FCA 161 at

paragraph 10, insufficient evidence of irreparable harm is a sufficient ground for denying a motion.

(i) Should the Court stay the appeal of the order for costs?
[15] Thethree-stagetestin RJ.R. MacDonald applies equally to a stay of proceedings. Although
| have concluded, as indicated above, that the moving parties have not met their evidentiary burden

with respect to irreparable harm, | am of the opinion that the Court should stay the appeal on costs
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until the appeal on the main action has been decided. The respondent consents to the moving

parties application for astay of proceedings.

(iii) Should the Court extend the time periods provided in Rule 343 of the Federal Court Rules?
[16] Rule8(1) of the Federal Court Rules, S.O.R./98-106, grants the Court discretion to extend a
period. In Canada (Attorney General) v. Hennelly, [1999] F.C.J. no. 846 at paragraph 3, the Federal
Court of Appea set out the four criteriathat an applicant needs to demonstrate to obtain atime
extension:

(1) acontinuing intention to pursue his or her application;

(2) that the application has some merit;

(3) that no prejudice to the respondent arises from the delay; and
(4) that areasonable explanation for the delay exists.

[17] Inthecaseat bar, | believeit is appropriate to grant an extension of time, as these four
criteria seem to me to have been met. | am of the opinion that the motion before me, on the whole,

congtitutes a reasonable explanation for the delay.

[18]  With coststo the respondent.

“Alice Degardins’

JA.
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