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[1] This is an application for judicial review pursuant to section 18.1 of the Federal Courts
Act, RSC 1985, ¢ F-7 of a decision made by the Chief of the Defence Staff on November 23,
2010, wherein he denied former Second Lieutenant Anthony Moodie’s grievance regarding his

failure of a Common Army Phase course.
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1. Factual background

[2] The factual basis of this case dates back to over ten (10) years ago, and it is accordingly

important to set out a chronology of the main facts.

[3] Anthony Moodie (the applicant) was a member of the Canadian Forces (CF) from
October 1995 to October 2005. At the time of the impugned decision, the applicant was a Second
Lieutenant posted at 32 Canadian Brigade Group, an Army Reserve Formation headquartered in

Toronto, Ontario.

[4] On September 22, 2003, the applicant started the Common Army Phase (CAP) course
0309 at the Infantry School, Combat Training Centre at the Canadian Forces Base Gagetown,
New Brunswick. While he successfully completed most of the required Performance Objectives

(PO) of the CAP course, the applicant was unable to complete POs 102, 103, 109 and 118.

[5] The applicant especially struggled with PO 103 (Conduct a Reconnaissance Patrol). The
applicant first failed the PO 103 on November 15, 2003. He was given an opportunity to repeat it
on November 20, 2003, but failed again. After the second failed attempt, a Progress Review
Board (PRB) was convened to assess whether to grant the applicant further attempts. The
applicant was granted a third attempt on November 24, 2003. During the third attempt, a lack of
coordination and technical difficulties outside of the applicant’s control contributed to a new
failure. Given those exceptional circumstances, the applicant was awarded a fourth attempt,
which he failed. Following the fourth attempt, the PRB convened again and decided, on

November 25, 2003, to return the applicant to his unit as a “training failure™.
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[6] On November 28, 2003, following several allegations made by CF members enrolled in
the CAP course 0309 regarding discrepancies in the evaluation process, the Infantry School
Commandant, Lieutenant Colonel Pearson (the Commandant), issued terms of reference for an
investigation into the course. On December 2, 2003, the CAP Standards Officer issued a report
concluding that there was no evidence of any discrepancies in the application of course standards

(Applicant’s Record at 394-396).

[7] On December 3, 2003, the applicant filed a complaint to the Commandant relative to the
CAP course. In his complaint, the applicant alleged that he was assessed differently than the
other students, that the staff actively sought to have him fail, and that he actually met the course
requirements on his third attempt and should have passed. The Commandant considered the
complaint as a formal redress of grievance and asked the School Chief Standards Officer to

conduct an investigation.

[8] On December 4, 2003, the applicant added another complaint, in which he claimed that
the members of the Directing Staff (DS) harassed him. After he was informed that his complaint

did not meet the criterion for a harassment complaint, the applicant withdrew it.

[9] On December 10, 2003, the Commandant issued a decision in which he found that the
applicant had been treated fairly, that the CAP 0309 instructors acted in a professional way and

that he was not treated differently than the other students (Applicant’s Record at 172-173).
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[10] Two (2) days later, on December 12, 2003, the School’s Chief Standards Officer issued a

report in which he recommended that the applicant’s redress of grievance be denied.

[11] The applicant disagreed with the report’s conclusion and the handling of his complaint.
He forwarded an official application for redress of grievance to the Chief of the Defence Staff
(CDS) in March 2004. There was some delay in the processing of the applicant’s grievance
because the first Initial Authority (IA) that was appointed to determine the issue was perceived
as having a conflict of interest. On September 25, 2004, it was finally decided that the
Commander Combat Training Centre (CCTC) was the appropriate IA (Applicant’s Record at

397; Applicant’s Record at 203-204).

[12]  The redress of grievance was filed in March 2004 and was received on October 5, 2004.
On October 12, 2004, a disclosure package was sent to the applicant containing all the
documents that the 1A would consider. On November 15, 2004, the applicant submitted his
written representations and documentation (Applicant’s Record at 397; Applicant’s Record at

205-214; Applicant’s Record at 500).

[L3] On December 1, 2004, the applicant resubmitted a harassment complaint. In his
complaint, he alleged that he was told he failed PO 118 because of his “thick heavy accent” by
one of the DS and that the same DS allegedly assessed him in a manner inconsistent with the
course standards and that the discrepancies in the assessment were deliberately engineered to

ensure his failure of PO 103 (Applicant’s Record at 215-217).
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[14] On December 3, 2004, the IA denied the applicant’s redress of grievance application. The
IA focused on the applicant’s main argument, namely his repeated failures of PO 103. He
concluded that the applicant failed on all his attempts and that he did not meet the PO 103

requirements on his third attempt (Applicant’s Record at 219-222).

[15] On December 14, 2004, the Responsible Officer (RO), the acting Commandant of the

Infantry School, rejected the harassment complaint filed by the applicant on December 1, 2004.

[16] Unsatisfied by the decisions of the 1A and the RO, the applicant submitted a redress of
grievance to the CDS for a final adjudication of his complaints on March 31, 2005. In this
grievance, the applicant added new allegations, including that he was denied due process, that
the RO neglected to follow the relevant guidelines in assessing his claim, that the 1A and the RO
collaborated in their decisions and that they refused to address certain key issues of his

complaints (Applicant’s Record at 233-245).

[17] On August 5, 2005, the Canadian Forces Grievance Board (CFGB) sent the complete
grievance file to the applicant for review and informed him that his grievance was being

processed (Applicant’s Record at 330-337).

[18] OnJune 20, 2007, the CFGB provided the applicant with a disclosure of all the
information that it would consider in drafting its report. On July 20, 2007, the applicant sent his

response to the CFGB (Applicant’s Record at 379-386).
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[19] OnJuly 6, 2007, the applicant initiated an action for damages before the Federal Court
based on the same events and allegations as those considered in the grievance process, which

was still underway (Court file number T-1248-07).

[20] On September 27, 2007, the CFGB issued its findings and recommended that the CDS
deny the applicant’s grievance. The CFGB found, amongst other things, that the applicant failed
PO 103 on his first, second and fourth attempts. The third attempt was discarded for logistical
shortcomings. It also found that the applicant provided no evidence that he passed PO 118, that
any irregularity occurred during his CAP 0309 training or that he was subjected to different
standards than other students. It determined that the RO, who decided to consider the applicant’s
harassment complaint even if it was submitted after the mandatory one-year delay, had the
discretion to conduct a less formal investigation after he found that the complaint had no merit. It
concluded that nothing on the record suggested that the applicant did not fail PO 103 or that

there was any bad faith in the evaluation process (Applicant’s Record at 393-416).

[21] On May 27, 2008, Prothonotary Milczynski issued an order in which she struck the
applicant’s Amended Statement of Claim and dismissed with costs his action for damages on the
grounds that the National Defence Act, RSC 1985, ¢ N-5 [NDA] and the Queen’s Regulations
and Orders for the Canadian Forces (the QR&O) establish an exclusive statutory scheme for the
resolution of service-related disputes between members of the CF and the Federal Crown. The

applicant appealed the prothonotary’s order to this Court.
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[22] On August 12, 2008, the applicant sent written submissions regarding the CFGB findings
and recommendations to the Director General Canadian Forces Grievance Authority for
consideration by the CDS (Applicant’s Record at 423-427). Because of the applicant’s various
appeals of proceedings before the Federal Court, processing of the applicant’s grievance was

suspended several times.

[23] On September 18, 2008, the applicant was told that the processing of his grievance file
was suspended until the conclusion of his action before this Court, pursuant to QR&O 7.16

(Applicant’s Record at 551).

[24] On November 6, 2008, Justice Mosley of this Court dismissed the applicant’s appeal of
the prothonotary’s decision (Moodie v Canada (Minister of National Defence), 2008 FC 1233,

[2008] FCJNo 1601 (QL)). The applicant appealed this decision to the Federal Court of Appeal.

[25] On January 11,2010, the Federal Court of Appeal dismissed the applicant’s appeal of
Justice Mosley’s decision (Moodie v Canada (Minister of National Defence), 2010 FCA 6,

[2010] FCJ No 35 (QL)).

[26] On November 23, 2010, the CDS issued his decision and denied the applicant’s redress of

grievance (Applicant’s Record at 539-554).

[27] On December 31, 2010, the applicant filed a notice of application for the judicial review

of the CDS’s decision.
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[28] After the filing of the notice of application, the applicant brought a motion to this Court
in order to submit an access to information request for further disclosure of documents from the
respondent. The motion was allowed and a lengthy correspondence and exchange of documents

ensued between the applicant and various entities of the respondent.

[29] The Court now turns to the CDS decision.

2. Impugned decision

[30] In his decision to deny the grievance, the CDS found that the applicant did not meet the
minimum  requirements to pass CAP 0309. The applicant does not argue that he failed on his first

and second attempts, but contends that he should have passed on his third and fourth attempts.

[31] Concerning the failed third attempt, the CDS noted that the evidence suggests that the
way the exercise was set up did not enable the applicant to complete PO 103. PO 103 required
students to conduct a reconnaissance patrol against an occupied objective over an eight hour
period. During the applicant’s third attempt, there was no enemy due to the school’s logistical
failure. The applicant technically failed the exercise, but was given a new attempt the next day
because of these unusual circumstances. The CDS believes that, even if there had been no
problem with the set-up of the exercise, the applicant would not have passed PO 103 because he
failed to meet 5 of the 10 “leadership” requirements, which are linked to the way a trainee

conducts himself during the exercise (Applicant’s Record at 543-545).
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[32] With respect to the fourth attempt, the CDS found that the notes of the assessors clearly
show that the applicant failed the exercise as he was “discovered” by the enemy troops and made

poor strategic and navigational choices (Applicant’s Record at 545-546).

[33] As for the applicant’s contention that his mark was tempered with since his assessment
form initially mentioned that he passed PO 103, but was later modified to indicate a failure, the
CDS noted that there was no evidence to corroborate the allegation and concluded that such a

fraud is unlikely (Applicant’s Record at 547-548).

[34] Second, the CDS refused the applicant’s contention that he met the other POs of the CAP
0309 course. The CDS noted that the applicant was returned to his unit solely because he failed
PO 103. The fact that he initially failed PO 102, 109 and 118 but may indeed have passed them
is irrelevant, since the CDS is satisfied that he did fail PO 103 and that this was a sufficient basis

to return the applicant to his unit (Applicant’s Record at 548).

[35] Third, the CDS agrees with the CFGB report when it concludes that the applicant’s three
(3) harassment allegations do not meet the definition of harassment. According to the Defence
Administrative Orders and Directives (DAOD) 5012-0:

Harassment is any improper conduct by an individual that is
directed at and offensive to another person or persons in the
workplace, and that the individual knew or ought reasonably to
have known would cause offence or harm.

Conduct involving the proper exercise of responsibilities or
authority related to the provision of advice, the assignment of
work, counseling, performance evaluation, discipline, and other
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supervisory/leadership functions does not constitute harassment.

[Italics in the original.]

[36] The first allegation is that the assessor for PO 118 indicated verbally to the applicant that
he had a “thick heavy accent and as such the candidates could not understand [him]”. The CDS
determined that noting communication deficiencies is part of a proper evaluation. The second
allegation is that the applicant was treated differently than other student by two (2) DS who held
him to higher standards, fabricated and exaggerated his deficiencies, and gave him unfavourable
“leadership chits” without justification. The CDS found that the evidence does not show that the
chits were given “without justification” or that the applicant was treated any differently than
other students. The third allegation is that, during his third attempt, the assessor deliberately
attempted to fail the applicant and that his platoon commander subjected him to a different
standard. The CDS concluded that, since the applicant was afforded a fourth attempt due to the
technical problems encountered in the third attempt, any problem arising from this attempt has
been resolved. The CDS added that the applicant adduced insufficient information on which the
RO could have investigated and that he therefore did not establish that his case met the

requirements for harassment (Applicant’s Record at 548-549)

[37] Fourth, the CDS dismissed the applicant’s contention that procedural fairness was

breached by undue delays and insufficient disclosure of information.

[38] The CDS acknowledged that the seven-year delay between the events leading to the
grievance and the date when the applicant’s grievance finally reached the CDS’s office was

unusually long. The CDS observed that the Commanding Officer took two (2) months to forward
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the applicant’s complaint to an IA, while QR&O 7.05 provides that he had a duty to do so within
ten (10) days. However, the CDS believes that this unfortunate delay was explained in his
grievance — the need to find an appropriate 1A who was not in a conflict of interest — and found
that the applicant failed to demonstrate that he suffered any prejudice as a result of this delay.
The CDS also observed that, outside of this initial delay, all subsequent decisions were rendered
within the relevant time limits, when such limits existed. The CDS further notes that the delays
between 2008 and 2010 had been caused by the applicant’s own procedures before this Court

(Applicant’s Record at 550-551).

[39] The CDS then considered the applicant’s allegation that he did not receive full disclosure
of the documents to be considered in the processing of his grievance. The CDS found no
evidence that the 1A used any document that was not provided by the applicant himself or
disclosed to him beforehand. The CDS acknowledged that the CFGB and the Director of
Grievances collected additional information at the FA level, but most of this information was
repetitive and there is no evidence that any of this information was used by the IA or even
available to him when he made his determination. Furthermore, the CDS noted that the applicant
was provided with additional disclosure of documents to be used at the FA level. After having
thoroughly reviewed his entire grievance file, the CDS was satisfied that the applicant obtained
full disclosure of all documents used to adjudicate his grievance and obtained sufficient
opportunity to make representations based on the full amount of information gathered during the

review of his grievance (Applicant’s Record at 551-552).
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[40] Fifth, the CDS concluded that the IA and the CFGB did not unduly focus the review of
the applicant’s grievance by emphasizing the “crux” of his allegations, namely his repeated
failure of PO 103. While conceding that the IA and CFGB focused on the failure of PO 103 and
did not conduct a detailed analysis of every allegation, the CDS noted that the applicant failed to
specify any major issue that would have been neglected. He also observed that it was sometimes
relevant to narrow the scope of a grievance to ensure that the most relevant issues are examined
thoroughly. The CDS concluded that further examination of the issues that were not dealt with in
great detail, such as the clerical errors on the applicant’s evaluation forms, was not warranted as
the conclusion that the applicant did not pass the CAP 0309 course is enough to deny his

grievance (Applicant’s Record at 552-553).

3. Issues

[41] The case at bar raises two (2) issues:
A. Was the applicant denied procedural fairness throughout the processing of his
grievance?

B. Was the CDS’s decision to dismiss the applicant’s grievance reasonable?

4, Relevant provisions

[42] The relevant provisions, in the case at bar, are referred to in the annex.

5. Standard of review

[43] Both parties submit, and the Court agrees, that the correctness standard applies to issues
of procedural fairness (Schmidtv Canada (Attorney General), 2011 FC 356 at para 14, [2011]

FCJ N0 463 (QL) [Schmidt]; Smith v Canada (Chief of the Defence Staff), 2010 FC 321 at para
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37, [2010] FCJ No 371 (QL); Sketchley v Canada (Attorney General), 2005 FCA 404 at para 53,

[2005] FCJ No 2056 (QL)).

[44] The Court is also of the view that the reasonableness standard applies to a final decision
by the CDS on a grievance. Since the CDS’s decisions are final and that, in deciding a grievance,
he applies policies or rules that he promulgated or for which he is responsible, significant
deference should be owed to his findings of fact and of mixed fact and law (Jones v Canada
(Attorney General), 2009 FC 46 at paras 22-26, [2009] FCJ No 84 (QL); Zimmerman v Canada
(Attorney General), 2009 FC 1298 at paras 23-25, [2009] FCJ No 1663 (QL) reversed on other

grounds in Zimmermanv Canada (Attorney General), 2011 FCA 43, [2011] FCJ No 163 (QL)).

[45] Both parties submitted a fair number of detailed arguments to the Court.

6. Arguments

A Applicant’s arguments
@ Procedural fairness

[46] The applicant makes five (5) main submissions concerning procedural fairness.

[47] First, the applicant submits that the first and second IAs failed to articulate terms of
reference for a summary investigation, contrary to DAOD 7002-2. This failure permeated the
entire grievance process, including the CDS’s decision, and denied the applicant the opportunity
to ascertain that his claims were addressed in a fair and proper manner (Applicant’s

Memorandum of Fact and Law at paras 23-24).
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[48] Second, the applicant contends that the fact that the Commandant, acting as IA, denied
his grievance two (2) days before the School’s Chief Standards Officer issued his investigative
report on the applicant’s complaints suggests that the Commandant was biased and deprived the
applicant an opportunity to respond to the report’s findings (Applicant’s Memorandum of Fact

and Law at paras 25-30).

[49] Third, the applicant claims that the respondent did not provide him with a full disclosure
of the documents necessary to determine his case nor did it assist him in his grievance, contrary
to the duties set out in the legislative and regulatory scheme (Canadian Forces Administrative
Orders, 19.32, para 13; the NDA, s29.20-29.23; QR&O 7.03, 7.04). The applicant submits that
the respondent, by separating him from the other students, prevented him from collecting
witnesses’ statements. The applicant gave a list of potential witnesses to the respondent, but he
never received a disclosure confirming that his witnesses had been contacted. The applicant also
observed that he made several requests to obtain disclosure of documents to be considered by the
CFGB but that, if he obtained some documents, he never received the full list of documents that
were presumably considered. The cumulative effect of these failures was to deny the applicant’s
right to know the case to be met (Applicant’s Memorandum of Fact and Law at paras 31-41;
Suresh v Canada (Minister of Citizenship and Immigration), 2002 SCC 1 at para 122, [2002] 1

SCR 3; Ruby v Canada (Solicitor General), 2002 SCC 75 at para 40, [2002] 4 SCR 3 [Ruby]).

[50] Fourth, the applicant submits that, because he was separated from the other students, he
was unable to collect witnesses’ statements to support his grievance and his harassment

complaints. The applicant submitted a list of thirteen (13) potential witnesses, but only three (3)
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were interviewed while the respondent had full access to every student (Applicant’s

Memorandum of Fact and Law at para 42; Applicant’s Record at 195).

[51] Fifth, the applicant submits that the delay in assessing his grievance breached the
principles of natural justice and the duty of fairness. The processing delays and duties of the 1A,
the Final Authority (FA), are set out in the QR&O 7.02, 7.05, 7.07, 7.10, 7.16, 7.16(1). The
applicant suggests that the starting date of the delay should not be March 2004, as implied by the
CDS in his decision, but the date when the grievance was first filed, namely on December 3,
2003. The applicant points out that the decision of the 1A was rendered on December 3, 2004,
twelve (12) months after the filing of the first grievance, and was not transmitted to the applicant
before January 4, 2005 (Applicant’s Record at 219, 228). In addition, the CFGB waited more
than two (2) years before assigning the file for review (Applicant’s Record at 374, 442). The
applicant insists that he respected the statutory delays when filing his claims and appeals
throughout the grievance process. The applicant submits that the seven-year delay between his
first grievance and the final decision by the CDS caused the applicant great prejudice, stagnated
his career and deprived him of the relief sought since the CDS’s decision was issued years after
his release from the CF (Applicant’s Memorandum of Fact and Law at paras 43-57; Blencoe v
British Columbia (Human Rights Commission), 2000 SCC 44 at paras 101-103, 115, [2000] 2

SCR 307 [Blencoe]).

(b) Consideration of the evidence

[52] The applicant argues that the CDS’s decision is unreasonable on two (2) basis.
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[53] First, the applicant contends that the issues revolving around the alteration of his
evaluation form and the fact that his Military Personal Record Resume still mentions that he
passed the CAP course have not been resolved by the CDS. Based on the record, his decision on
this point is unreasonable (Applicant’s Memorandum of Fact and Law at para 58; Applicant’s

Record at 241, 342-344).

[54] Second, the applicant believes, contrary to the CDS’s conclusion, that there was enough
evidence on the record to substantiate his harassment claim. Any deficiency in the evidence is
due to the limited capacity of the applicant to collect evidence and to the failure of the RO to

obtain all relevant information (Applicant’s Memorandum of Fact and Law at para 59).

B. Respondent’s arguments
@ Procedural fairness
[55] The respondent submits that the applicant was afforded procedural fairness and that the

whole redress of the grievance process was “exceedingly fair” (Respondent’s Memorandum of

Fact and Law at para 47).

[56]  First, the respondent argues that the redress of the grievance process provided for
independent review. The respondent recalls that the focus of this judicial review is the decision
of the CDS, and not the CFGB’s Grievance Analysis Report (Applicant’s Record at 348-376) or
the CFGB’s Findings and Recommendations (Applicant’s Record at 393-416) (Zimmerman,
above at para 35). Furthermore, nothing in the record suggests that the investigative reports were
problematic or that they heavily influenced the decisions of the 1A or of the CDS, as they mostly

provided background context and the main evidentiary basis at the FA level was the CAP course
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file itself. Finally, the respondent submits that if the Court finds that there was any defect in the
conduct of the CFGB’s investigation, they would have been cured by the robust de novo
assessment that was provided to the applicant by the CDS (Respondent’s Memorandum of Fact

and Law at paras 49-56; Schmidt, above at paras 16-17).

[57] The respondent also submits that the applicant failed to establish that the Commandant
who initially responded to his complaint was biased. A finding of bias requires to demonstrate
that an informed person, viewing the matter realistically and practically, would think that it is
more likely than not that the decision-maker either consciously or unconsciously would not
decide fairly (Blair v Canada (Attorney General), 2010 FC 227 at para 28, [2010] FCJ No 306
(QL)). The applicant only made unsubstantiated allegations concerning the Commandant and

such speculation, absent credible evidence, is not sufficient.

[58] The respondent objects to the applicant’s allegation that the CFGB’s two (2) reports were
subjected to DAOD 7002-2 and that the respondent failed by not articulating the terms of
reference. Because his complaints have been treated as grievances since the beginning, the
reports were subjected to section 29 of the NDA (the Act) and chapter 7 of the QR&O, and
neither of them mentions the DAOD 7002-2. Furthermore, the CFGB and the CDS correctly
concluded that the RO was under no duty to conduct a formal mvestigation since the applicant’s
harassment complaint did not meet the requirements of the definition of harassment

(Respondent’s Memorandum of Factand Law at paras 60-62).
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[59] Second, the respondent contends that the applicant was provided with full disclosure
throughout the grievance process. Procedural fairness requires the disclosure to the applicant of
enough evidence upon which to determine the merits of a complaint (Richards v Canada
(Minister of Public Safety and Emergency Preparedness), 2007 FC 1100 at paras 31-32, [2007]
FCJ N0 1453 (QL)). The requirement is usually met when the applicant has an opportunity to be
heard and to make a full presentation of his case before the final decision-maker makes his
decision. In the present case, the applicant was aware at all times of the case to be met and of the
facts that were considered in his grievance. He was also provided with documentary disclosure
on five (5) separate occasions. The respondent pomts out that, contrary to the applicant’s
contentions, there is no evidence that there are student statements missing from the record or that
any other documents were considered by the 1A or the CDS without having been first disclosed
to the applicant. Finally, the respondent mentions that the applicant was able to make oral and
written submissions on five (5) separate occasions during his grievance process (Respondent’s

Memorandum of Fact and Law at paras 63-67).

[60] Third, the respondent submits that there was no unreasonable delay in the processing of
the applicant’s file. The respondent recalls that to constitute an inordinate delay, a delay must be
such that the applicant’s right to a fair hearing on the merits is jeopardized (Blencoe, above at
paras 101, 104, 121, 122, 133). This Court has previously found that a four-year delay in a
military grievance, while unfortunate, did not cause the applicant a prejudice and did not
compromise the fairness of his hearing (Dockstader v Canada (Attorney General), 2008 FC 886
at paras 37-38, [2008] FCJ No 1102 (QL) [Dockstader]). The respondent argues that the

applicant did not establish that the processing delays adversely affected his right to a fair hearing
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since the delay provided more time for the authorities to gather information and the applicant to
make submissions. The initial six-month delay in forwarding the applicant’s grievance to the IA
may have been long, but was due to the complexity of the file and the difficulty to find an
appropriate 1A. Once the IA was appointed, there was no undue delay and all statutory timelines,
when they applied, were respected. The respondent adds that the final two (2) years of the delay,
between 2008 and 2010, were the direct result of the applicant’s actions before this Court. The
respondent finally argues that the applicant failed to prove that the delay caused the applicant
any prejudice. The main prejudice alleged is the adverse effect on his military career and his
marketability. The respondent recalls that CF members serve at pleasure and have no contractual
rights enforceable against the Crown and that the applicant was not released from the CF as a
result of his failure of CAP 0309, but due to a different set of circumstances (Respondent’s

Memorandum of Fact and Law at paras 68-75; Applicant’s Record at 550).

(b) Reasonableness of the CDS'’s decision

[61] The respondent submits that the CDS’s decision was reasonable. The CDS determined
that the applicant was accurately and fairly assessed and that he did not meet the CAP course
standards. This determination was based on the evidence before the CDS, which showed that the
applicant would have failed on his third attempt even if the enemy had been at the target since he
failed five (5) of the ten (10) leadership objectives, while he needed to pass eight (8)

(Applicant’s Memorandum of Fact and Law at paras 76-79). The respondent also submits that
the CDS reasonably concluded that the applicant had failed on his fourth attempt based on the
notes of his assessor which contained the same criticisms addressed to the applicant by the
assessors of his first three (3) attempts (Respondent’s Memorandum of Fact and Law at paras 80-

82). Finally, the respondent argues that the CDS reasonably concluded that the applicant’s
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allegations did not meet the definition of harassment set at DOAD 5012-0. Furthermore, the
alleged statement made by his assessor regarding his “thick heavy accent” was corroborated by
the statements of other students in the course and would thus constitute an objective assessment
and a proper performance evaluation and fall under the exception of DOAD 5012-0

(Respondent’s Memorandum of Fact and Law at paras 83-89).

7. Analysis
A. Procedural fairness

[62] The Court will address each of the four (4) main claims of the applicant.

[63] First, the applicant failed to convince the Court that DAOD 7002-2 applied to his

complaints, which were treated as grievances from the beginning and fell under the scheme of
section 29 of the NDA and chapter 7 of the QR&O. Even if it did, the applicant did not explain
how the fact that the 1A did not issue terms of reference hampered his knowledge of the case to

be met or the fairness of the grievance process.

[64] Second, the applicant has not established that, by rendering his decision two (2) days
before the School’s Chief Standards Officer issued his report, the Commandant was biased. The
Court notes that the report was issued on December 12, 2003, while the decision of the
Commandant was delivered on December 10, 2003. Nothing on the record explains this
surprising sequence. However, the Commandant’s decision, in which he found that the applicant
had been treated fairly and that he was not treated differently than the other students, seems to be

fully supported by the evidence and concurs with the conclusions of the report issued two (2)
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days after (Applicant’s Record at 172-173). As the applicant does not make any submissions as

to how this decision suggests a reasonable apprehension of bias, this contention is without merit.

[65] More importantly, the aforementioned decision and report are related to the 2003
complaint and predate the grievance process before the CDS, which started in March 2004, by

more than a year. As such, they fall outside the scope of the present judicial review.

[66] Third, the applicant did not demonstrate that there was inadequate disclosure in the
grievance process. The issue to determine is not whether the respondent disclosed every
document requested by the applicant or every document remotely relevant to his grievance, but
whether the disclosure that was provided afforded the applicant an opportunity to know the
CDS’s position and address the evidence that could undermine his arguments. In order to know
the case against him and bring evidence to prove his position, the respondent had the duty to
disclose all the information on which he relied (May v Ferndale Institution, 2005 SCC 82 at

paras 91-92, [2005] 3 SCR 809).

[67] The applicant contends that he did not have the ability to collect witnesses’ evidence and
suggests the CDS might have retained some statements from students enrolled in the CAP 0309
course. He also alleges that he never received the full list of documents that were considered by
the CDS but not expressly mentioned in his decision. No evidence establishing the existence of
such documents or otherwise supporting these contentions was adduced. Based on the record and

the speculative nature of the applicant’s allegations, the Court is satisfied that the disclosure
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provided by the respondent throughout the grievance process enabled the applicant to fully

understand the case he had to meet and to respond to the evidence that was collected by the CDS.

[68] Concerning the delays, the applicant alleges that approximately seven (7) years elapsed
between the applicant’s initial written complaint, filed on December 3, 2003, and the final
decision of the CDS, rendered on November 23, 2010. The applicant submitted before this Court
that a delay of two (2) years and a half would have amounted to a reasonable delay. It is however
worthy of note that the grievance process was suspended for approximately two (2) years
between 2008 and 2010, due to the applicant’s action before the Federal Court. The grievance
procedure before the CDS did not start before March 2004, when the applicant forwarded his
grievance to him for consideration. Even when the relevant period is narrowed to take into

account these considerations, the delay is approximately between four (4) to five (5) years.

[69] The Supreme Court of Canada, in Blencoe, above at paras 121-122, teaches that the

principles applicable to delays in the administrative law context are the following:

121  To constitute a breach of the duty of fairness, the delay
must have been unreasonable or inordinate (Brown and Evans,
supra, at p. 9-68). There is no abuse of process by delay per se.
The respondent must demonstrate that the delay was unacceptable
to the point of being so oppressive as to taint the proceedings.
While | am prepared to accept that the stress and stigma resulting
from an inordinate delay may contribute to an abuse of process, |
am not convinced that the delay in this case was “inordinate”.

122  The determination of whether a delay has become
inordinate depends on the nature of the case and its complexity, the
facts and issues, the purpose and nature of the proceedings,

whether the respondent contributed to the delay or waived the
delay, and other circumstances of the case. As previously
mentioned, the determination of whether a delay is inordinate is
not based on the length of the delay alone, but on contextual
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factors, including the nature of the various rights at stake in the
proceedings, in the attempt to determme whether the community’s
sense of fairness would be offended by the delay.

[70] Inthe case at bar, the delay is not, given the facts of this case, “so oppressive as to taint
the proceedings”. The Court notes that the applicant contributed to the delays by initiating an
action before this Court prior to the final decision of the CDS. In addition, the applicant
broadened his complaint at the CDS level and made several new allegations, which required
more extensive Verifications. Finally, even if such a processing delay was undoubtedly
inconvenient for the applicant, there is no evidence that he suffered a prejudice likely to
compromise the fairness of the hearing. The record demonstrates that the applicant was
ultimately honourably discharged from the CF because of his refusal to enrol in subsequent CAP
courses, and the impossibility to transfer him to an occupation of his choice that ensued, not

because of his failure of CAP 0309 (Applicant’s Record at 550).

[71] Forall of these reasons, the Court is of the view that there is no breach of procedural

fairness in the applicant’s grievance process.

B. Reasonableness
[72]  The applicant contends that the CDS’s findings that the modifications to his assessment

forms were clerical errors and that his allegations did not meet the requirements of harassment

were unreasonable.

[73] However, the applicant does not point to any specific omission or misconstruction of the

evidence by the CDS. He is essentially requesting the Court to reweigh the evidence that was



Page: 24

before the CDS and was the subject of a detailed report of the CFGB. The role of the Court is not
to reweigh the evidence, but to determine if the CDS’s findings fall within the range of
reasonable outcomes defensible with regard to the evidence and the law (Dunsmuir v New

Brunswick, 2008 SCC 9 at para 47, [2008] 1 SCR 190).

[74] Inthe present case, the CDS undeniably “grapple[d] with the substance of [the
applicant’s] complaints, questions and concerns” (Zimmerman, above at para 23), his decision
was thorough and well reasoned, and he discussed all the relevant evidence. His reasons should

therefore not be disturbed.

[75] For the reasons above, the intervention of the Court is not warranted.
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JUDGMENT

THIS COURT’S JUDGMENT is that the application be dismissed. With costs.

“Richard Boivin”

Judge



ANNEX

NATIONAL DEFENCE ACT

GRIEVANCE

Right to grieve
29. (1) An officer or non-commissioned

member who has been aggrieved by any
decision, act or omission in the administration
of the affairs of the Canadian Forces for which
no other process for redress is provided under
this Act is entitled to submit a grievance.

Authorities for determination of grievances
29.1 (1) The initial authority and subsequent
authorities who may consider and determine
grievances are the authorities designated in
regulations made by the Governor in Council.

Final authority
29.11 The Chief of the Defence Staff is the

final authority in the grievance process.

Referral to Grievances Committee

29.12 (1) The Chief of the Defence Staff shall
refer every grievance that is of a type
prescribed in regulations made by the
Governor in Council to the Grievances
Committee for its findings and
recommendations before the Chief of the
Defence Staff considers and determines the
grievance. The Chief of the Defence Staff may
refer any other grievance to the Grievances
Committee.

Material to be provided to Board
(2) When referring a grievance to the
Grievances Committee, the Chief of the

LOI SUR LA DEFENSE NATIONALE
GRIEFS

Droit_de déposer des griefs

29. (1) Tout officier ou militaire du rang qui
s’estime 1ésé par une décision, un acte ou une
omission dans les affaires des Forces
canadiennes a le droit de déposer un grief dans
le cas ou aucun autre recours de réparation ne
lui est ouvert sous le régime de la présente loi.

[...]

Autorités compétentes
29.1 (1) Les autorités qui sont initialement
saisies d’un grief et qui peuvent ensuite en
connafitre sont désignées par reglement du
gouverneur en conseil.

[...]

Dernier ressort
29.11 Le chef d’état-major de la défense est
Pautorité¢ de derniere instance en matiere de

griefs.

Renvoi au Comité des griefs

29.12 (1) Avant d’étudier un grief d’une
catégorie prévue par reglement du gouverneur
en conseil, le chef d’état-major de la défense le
soumet au Comité des griefs pour que celui-ci
lui formule ses conclusions et
recommandations. Il peut également renvoyer
tout autre grief devant le Comité.

Documents & communiguer au Comité
(2) Le cas échéant, il lui transmet copie :
a) des argumentations écrites présentées par




Defence Staff shall provide the Grievances
Committee with a copy of

(a) the written submissions made to each
authority in the grievance process by the
officer or non-commissioned member
presenting the grievance;

(b) the decision made by each authority in
respect of the grievance; and

(c) any other information under the control of
the Canadian Forces that is relevant to the
grievance.

Duties and functions

29.2 (1) The Grievances Committee shall
review every grievance referred to it by the
Chief of the Defence Staff and provide its
findings and recommendations in writing to
the Chief of the Defence Staff and the officer
or non-commissioned member who submitted
the grievance.

Duty to act expeditiously

(2) The Grievances Committee shall deal with
all matters before it as informally and
expeditiously as the circumstances and the
considerations of fairness permit.

Powers

29.21 The Grievances Committee has, in
relation to the review of a grievance referred to
it, the power

(a) to summon and enforce the attendance of
witnesses and compel them to give oral or
written evidence on oath and to produce any
documents and things under their control that it
considers necessary to the full investigation
and consideration of matters before fit;

(b) to administer oaths; and

(c) to receive and accept any evidence and
information that it sees fit, whether admissible
in a court of law or not.

Restriction
29.22 The Grievances Committee may not

Iofficier ou le militaire du rang a chacune des
autorités ayant eu a connaitre du grief;

b) des décisions rendues par chacune d’entre
elles;

c) des renseignements pertinents placés sous la
responsabilité des Forces canadiennes.

[...]

Fonctions

29.2 (1) Le Comité des griefs examine les
griefs dont il est saisi et transmet, par écrit, ses
conclusions et recommandations au chef
d’état-major de la défense et au plaignant.

Obligation d’agir avec célérité

(2) Dans la mesure ou les circonstances et
I'équité le permettent, il agit avec célérité et
sans formalisme.

Pouvoir_du Comité

29.21 Le Comité des griefs dispose,
relativement a la question dont il est saisi, des
pouvoirs suivants :

a) assigner des témoins, les contraindre a
témoigner sous serment, oralement ou par
écrit, et a produire les documents et pieces
sous leur responsabilité¢ et qu’il estime
nécessaires a une enquéte et étude completes;
b) faire préter serment;

c) recevoir et accepter les éléments de preuve
et renseignements qu’il estime indiqués, qu’ils
soient ou non recevables devant un tribunal.

Restriction
29.22 Le Comité des griefs ne peut recevoir ou



receive or acceptany evidence or other
information that would be inadmissible in a
court of law by reason of any privilege under
the law of evidence.

Witness not excused from testifying

29.23 (1) Nowitness shall be excused from
answering any question relating to a grievance
before the Grievances Committee when
required to do so by the Grievances Committee
on the ground that the answer to the question
may tend to criminate the witness or subject
the witness to any proceeding or penalty.

Answer _not receivable

(2) No answer given or statement made by a
witness in response to a question described in
subsection (1) may be used or receivable
against the witness in any disciplinary,

criminal, administrative or civil proceeding,
other than a hearing or proceeding in respect of
an allegation that the witness gave the answer
or made the statement knowing it to be false.

QUEEN’S REGULATIONS AND ORDERS
FOR THE CANADIAN FORCES

CHAPTER7
GRIEVANCES

7.03 - ASSISTANCE

(1) Where a member requests assistance in the
preparation of a grievance, the commanding
officer shall detail an officer or non-
commissioned member to assist in its
preparation.

(2) Where practical, the officer or non-
commissioned member detailed shall be the
officer or non-commissioned member
requested by the grievor.

accepter des éléments de preuve ou autres
renseignements non recevables devant un
tribunal du fait qu’ils sont protégés par le droit
de la preuve.

Obligation des témoins

29.23 (1) Tout témoin est tenu de répondre aux
questions sur le grief lorsque le Comité des
griefs I'exige et ne peut se soustraire a cette
obligation au motif que sa réponse peut
I'incriminer ou I'exposer a des poursuites ou a
une peine.

[...]

ORDONNANCES ET REGLEMENTS
ROYAUX APPLICABLES AUX FORCES
CANADIENNES

CHAPITRE 7
GRIEFS

7.03 - AIDE

(1) Le commandant designe un officier ou
militaire du rang pour aider le militaire a
formuler son grief si celui-ci en fait la
demande.

(2) Dans la mesure du possible, l'officier ou le
militaire du rang designé est celui que choisit
le plaignant.



7.04 - SUBMISSION TO COMMANDING
OFFICER

(1) A grievance must be in writing, signed by
the grievor and submitted to the grievor's
commanding officer.

(2) A grievance must include:

a. abrief description of the decision, act
or omission that is the subject of the
grievance, including any facts known to
the grievor;

b. arequest for determination and the
redress sought;

c. if aperson can substantiate the
grievance, a statement in writing from
that person; and

d. acopy of any relevant document in the
possession of the grievor.

(3) A grievance may not be submitted jointly
with any other member.

(4) A grievance must not contain language or
comments that are insubordinate or otherwise
constitute a breach of discipline, unless the
language or comments are necessary to state
the grievance.

7.05 - DUTIES OF COMMANDING
OFFICER

(1) A commanding officer to whom a
grievance is submitted shall examine the
grievance and determine whether the
commanding officer is able to act as the initial
authority in respect of the grievance.

(2) If the commanding officer is not able to act
as the initial authority, the commanding officer
shall:

a. forward the grievance within 10 days
of receipt to the initial authority;

b. forward any additional information to
the initial authority that the
commanding officer considers relevant
to the grievance; and

c. inform the grievor of the action taken
and, where applicable, provide the
grievor with a copy of any additional
information forwarded to the initial

7.04 - DEPOT D'UN GRIEF AU
COMMANDANT

(1) Le grief est fait par écrit et signé par le
plaignant, puis déposé devant le commandant
de celui-ci.

(2) Le grief renferme les éléments suivants :

a. une description sommaire de la
décision, de l'acte ou de l'omission qui
fait I'objet du grief, y compris tous les
faits qui sont connus du plaignant;

b. une demande en vue d'obtenir une
décision et le redressement desire;

C. Si une personne peut établir le bien-
fondé du grief, une déclaration écrite de
celle-ci;

d. une copie de tout document pertinent
qui est en la possession du plaignant.

(3) Un grief ne peut étre déposé conjointement
avec celui d'un autre militaire.

(4) Un grief ne peut comporter des expressions
ou des commentaires contraires a la discipline
ou qui sont préjudiciables a celle-ci, a moins
gue les expressions ou les commentaires ne
soient nécessaires a la formulation du grief.

7.05 - OBLIGATIONS DU
COMMANDANT

(1) Le commandant qui est saisi d'un grief
I'examine et décide s'il peut, a I'egard de celui-
ci, agir a titre d'autorité initiale.

(2) S'il ne peut agir a titre d'autorité initiale, le
commandant doit :

a. transmettre le grief a l'autorité initiale
dans les 10 jours suivant la réception
de celui-ci;

a. transmettre a lautorité initiale tout
renseignement supplémentaire que le
commandant estime pertinent au grief;

c. aviser le plaignant des mesures prises
et, le cas échéant, lui fournir une copie
de tout renseignement supplémentaire
transmis & lautorité initiale.



authority.

7.16 - SUSPENSION OF GRIEVANCE

(1) An initial or final authority in receipt of a
grievance submitted by a member shall
suspend any action in respect of the grievance
if the grievor initiates an action, claim or
complaint under an Act of Parliament, other
than the National Defence Act, in respect of the
matter giving rise to the grievance.

(2) The initial or final authority shall resume
consideration of the grievance if the other
action, claim or complaint has been
discontinued or abandoned prior to a decision
on the merits and the authority has received
notice to this effect.

DEFENCE ADMINISTRATIVE ORDERS
AND DIRECTIVES

DAOD 5012-0, HARASSMENT PREVENTION
AND RESOLUTION

Definitions

Harassment (harcélement)

Harassment is any improper conduct by an
individual that is directed at and offensive to
another person or persons in the workplace,
and that the individual knew or ought
reasonably to have known would cause offence
or harm. It comprises any objectionable act,
comment or display that demeans, belittles or
causes personal humiliation or embarrassment,
and any act of intimidation or threat. It
includes harassment within the meaning of the
Canadian Human Rights Act (CHRA).

Note 1 - Where harassment involves misuse of
the power or authority inherent in an
individual's position, it constitutes an abuse of
authority. Conduct involving the proper

7.16 - SUSPENSION DE GRIEF

(1) Une autorité initiale ou de derniére instance
saisie du grief d'un militaire est tenue de
suspendre toute mesure prise a I'égard du grief
si ce dernier prend un recours, presente une
réclamation ou une plainte en vertu d'une loi
fédérale, autre que la Loi sur la défense
nationale, relativement a la question qui a
donné naissance au grief.

(2) L'autorité initiale ou de derniére instance
doit reprendre examen du grief s'il y aeu
désistement ou abandon de l'autre recours,
réclamation ou plainte avant qu'une décision
au fond ne soit prise et que lautorité en ait été
avisée.

DIRECTIVES ET ORDONNANCES
ADMINISTRATIVES DE LA DEFENSE

DOAD 5012-0, PREVENTION ET RESOLUTION
DU HARCELEMENT

Définitions

Harcelement (harassment)

Le harcélement se définit comme tout
comportement inopportun et injurieux, d'une
personne envers une ou d'autres personnes en
milieu de travail, et dont lauteur savait ou
aurait raisonnablement dd savoir qu'un tel
comportement pouvait offenser ou causer
préjudice. Il comprend tout acte, propos ou
exhibition qui diminue, rabaisse, humilie ou
embarrasse une personne, ou tout acte
d'intimidation ou de menace. Il comprend
également le harcelement au sens de la Loi
canadienne sur les droits de la personne.

Nota 1 - Le harcélement comprend aussi l'abus
de pouvoir qui signifie l'exercice malséant de
l'autorité ou du pouvoir inhérent a un poste.
L'exercice normal des responsabilités et de



exercise of responsibilities or authority related
to the provision of advice, the assignment of
work, counseling, performance evaluation,
discipline, and other supervisory/leadership
functions does not constitute harassment.
Similarly, the proper exercise of
responsibilities or authority related to
situations where, by virtue of law, military
rank, civilian classification, or appointment, an
individual has authority or power over another
individual does not constitute harassment.

Note 2 - Where harassment involves the
coerced participation, expressed or implied, in
improper initiation rites, ceremonies or other
events, it constitutes hazing.

DAOD 7002-2, SUMMARY INVESTIGATIONS

Commencement

Interpretation

In this DAOD, unless the context provides
otherwise, “investigator” includes two
investigators if so appointed to conduct a
summary investigation (SI).

Sl Investigative Matters
An Sl is normally ordered if:
= the matter to be investigated is minor
and uncomplicated;
= specifically required by QR&O, a
directive or an order; or
= directed by higher authority.

Actions Prior to Ordering an Sl
Prior to ordering an Sl, an officer shall:
= given the relationship of the officer to
the matter to be investigated, consider
the existence of a real, potential or

lautorité associées a la prestation de conseils, a
lattribution des taches, a l'orientation, a
I'évaluation du rendement, a la discipline et a
d'autres fonctions de supervision, ne constitue
pas du harcelement. Dans le méme ordre
d'idées, l'exercice normal des responsabilités et
de lautorité associé a des situations ou, en
vertu de la loi, du grade militaire, de la
classification civile ou d'une nomination, une
personne est le supérieur d'une autre personne,
ne constitue pas du harcélement.

Nota 2 - Le harcelement qui implique la
participation obtenue par coercition, expresse
ou implicite, a des rites d'initiation
inappropriés, a des cérémonies de bizutage ou
a d'autres evénements constitue une brimade.

[...]
DOAD 7002-2, ENQUETES SOMMAIRES

Ouverture

Interprétation

Dans la présente DOAD, a moins que le
contexte ne s’y oppose, « enquéteur » vise,
selon le cas, 'enquéteur ou les deux
enquéteurs nommeés pour proceder a une
enquéte sommaire (ES).

Sujets A’ES
Une ES est normalement ordonnée dans I'un
ou l'autre des cas suivants :
= le syjet vis¢ par 'enquéte est d’ordre
mineur et sans complication;
= les ORFC, une directive ou une
ordonnance le requierent expressément;
= Uune autorité supérieure en fait la
demande.

Mesures a prendre avant d’ordonner la
tenue d’une ES
Avant d’ordonner la tenue d’une ES, l'officier
doit :

= entenant compte de ses liens avec le



perceived conflict of interest, or one that

might arise, if the officer orders the SI;

obtain legal advice from the nearest

representative of the Judge Advocate

General (JAG) regarding matters such as

the appropriate type of investigation to

be conducted; and

contact the AISC to:

= Obtain advice on selection of the
appropriate administrative
investigation (board of inquiry
(BOI), Sl or informal investigation);
and

= receive sample terms of reference
(TORs), lessons learned and best
practices to apply for the ordering
and conduct of an Sl requiring Chief
of the Defence Staff (CDS) approval
(see the NDHQ Approval block).

syjet de 'enquéte, évaluer la possibilité

qu’il se trouve en situation reelle,

potentielle ou apparente de conflit

d’mtéréts, ou qu’il le devienne s’il

ordonne la tenue de I'ES;

obtenir des conseils juridiques auprés du

représentant du juge-avocat général

(JAG) le plus pres sur certaines

questions, comme le type d’enquéte

qu’il convient de mener;

communiquer avec le CSEA pour :

= obtenir des conseils sur le choix de
I'enquéte administrative appropri¢e
(commission d’enquéte [CE], ES ou
enquéte informelle);

= recevoir des modéles de mandats,
des lecons retenues et des pratiques
exemplaires a appliquer lorsqu’une
ES nécessitant I’approbation du

The officer shall refer the matter to higher
authority and not order an Sl if:
= it appears likely that the officer or any
superior of the officer may be adversely
affected by the findings or autorit¢ supérieure et s’abstenir d’ordonner la
recommendations of the Sl; tenue d’une ES si:
= the officer or any superior of the officer = les conclusions ou les recommandations
may be questioned as a witness; or de 'ES semblent susceptibles de nuire
= asuitable investigator is not available a cet officier ou a ses supérieurs;
under the command of the officer = cet officier ou ses supérieurs pourrait
ordering the SI. étre appelé a témoigner;
= Tofficier ordonnant 'ES ne dispose
pas, parmi les militaires sous son
commandement, d’un enquéteur
qualifié.

chef d’état-major de la défense
(CEMD) est ordonnée et tenue (voir
le bloc Approbation du QGDN).

L’officier doit soumettre laffaire a une
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