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REASONS FOR JUDGMENT AND JUDGMENT

[1] This is an application for judicial review under section 18.1 of the Federal Courts Act, RSC
1985, ¢ F-7 against the decision rendered on January 7, 2013, by a member of the Refugee
Protection Division (the RPD) of the Immigration and Refugee Board (the IRB), in which it was

found that the applicants are neither Convention refugees for the purposes of section 96 of the
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Immigration and Refugee Protection Act, SC 2001, ¢ 27 (the IRPA), or persons in need of

protection under section 97 of the IRPA.

I Facts

[2] Yanira Jeaneth Garcia Arreaga (the female applicant), her spouse Jonathan Imul Mejia (the
applicant), citizens of Guatemala, and their son Jonathan Abdiel Imul, citizen of the United States,
(together, the applicants) based their request on section 96 and subsection 97(1) of the IRPA. The

female applicant is the designated representative of her son.

[3] The female applicant was a street merchant and she stated that she was a victim of extortion,
L.e. that she had to pay to stay in business. The acts of extortion occurred in person and on the
telephone. All citizens who are merchants faced this extortion. The female applicant stated that

police officers, political officials and customs officers were involved.

[4] The female applicant informed the police officers of the situation by telephone, asking them
to watch the suspects, but the police officers did not come. The applicant reported the crimes against
the female applicant to the public prosecutor so that the authorities could investigate and the

Ministry asked the applicants to report the suspects at the time when the wrongdoing was occurring.

It was impossible for the authorities to protect the female applicant atall times.

[5] The female applicant collected signatures and documents in an attempt to put pressure on
the authorities. She collected three lists: the people who agreed to pay, those who did not agree to

pay and those who were undecided. The female applicant also made a last report in which she



Page: 3

accused the authorities of complicity and identified them as responsible for her situation that she

was facing.

[6] To continue her activities, the female applicant moved to another area.

[7] La female applicant submitted that in February 2000 investigators from the Criminal
Investigation Directorate apparently came to intercept her at her home to answer for certain offences
before the court. The female applicant is of the view that the Criminal Investigation Directorate

wished to make an example of her case.

[8] On March 5, 2000, the female applicant allegedly left the country for the United States to
flee the criminals who were looking for her because of the reports. The female applicant’s son was
born in the United States. The applicants never claimed refugee protection during their stay in the

United States.

[9] The applicant left the United States for Guatemala to request a work visa but he had to leave

the country shortly after because the threatening calls resumed. The extortion calls continued after

the applicant left.

[10] The applicants entered Canada and filed a refugee claim on June 22, 2011.
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1. Impugned decision

[11] The RPD said it was satisfied with the identity of the applicants and found that they are not
Convention refugees for the purposes of section 96 of the IRPA or persons in need of protection

under section 97 of the IRPA.

[12] The RPD stated that the female applicant did not provide credible testimony and noted some
contradictions that slipped into the different versions of the facts. These contradictions related to the
number of calls received and to the times when these calls were received. The RPD stated that it
thought it was normal and understandable for the female applicant to have been mistaken the

two dates, given that the events took place 12 years earlier, however, it did not understand why facts
provided by the female applicant as to the number of calls and the times that the calls were received
could be so precise one moment and much less clear at another. Finally, the RPD rejected the dates
provided by the female applicant as being [TRANSLATION] “fabricated”. She added that the dates in

question were not written in the female applicant’s Personal Information Form (the PIF).

[13] Then, the RPD considered the female applicant’s activist status. It found that it was
implausible to claim that the female applicant had mobilized the merchants who have stores by
asking them not to pay the people extorting them. In the view of the RPD, it was more plausible that
the female applicant’s actions were limited to mobilizing vendors at her level, i.e. vendors on the

street or in the market, but not merchants owning stores.
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[14] The RPD also confronted the female applicant about another discrepancy between her
testimony and the content of her PIF. In fact, in her testimony, the female applicant stated that she
worked alone, whereas her PIF used the pronoun [TRANSLATION] “we”, which gives the impression

that a group of vendors worked with her.

[15] Turning to a hypothetical review of the issue, the RPD found that even if one were to
assume that the story was credible, the violence to which the female applicant could be exposed
would be generalized. Having carefully reviewed documentary evidence, the RPD stated that gangs
of extortionists were indeed demanding money from the entire population, but it characterized the
female applicant’s claim that she was targeted by the police or these gangs because she allegedly
reported them as very general and not credible. The RPD was of the view that the alleged
extortionists and the [TRANSLATION] “shady police officers” did not have any way to find the female
applicant since she did not provide any information to the authorities that would help to identify the
individuals who carried out the acts of extortion. Therefore, since the reports did not contain any
names, the RPD did not believe the female applicant with respect to officers of the Criminal

Investigation Directorate allegedly coming to get her to answer to certain offences.

[16] Inits decision, the RPD also took interest in the documentation provided by the female
applicant who reported the extortion and it once again found that the documents could not result in
any acts of vengeance since they did not help identify anyone. Confronted with why she had not
mentioned reporting the extortionists and the police officers in the form that she filled out when she
entered Canada, the female applicant stated that she did not have enough space to do so. This

explanation was rejected by the RPD.
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[17] Finally, the RPD stated that the applicants stayed in the United States for 10 years and,
having entered illegally into this country, they did not submit any refugee claim. The authorized
timeframe for submitting such a request for the United States has expired. The RPD found that the
applicants did not discharge their burden of proof in this regard. To conclude, the RPD added that
the son’s designated representative, the mother, did not submit any evidence against the United
States, his country of citizenship. In this respect, no fear of returning to the United States was raised

and the finding concerning him is not called into question. Therefore, the RPD decision is valid.

1. Position of the applicants

[18] The applicants stated that the RPD came to the conclusion that the female applicant was not
a Convention refugee ora person in need of protection because it believed that she was not credible,
that she was a victim of generalized violence and that she neglected to claim refugee protection in
the United States when she had that option. The applicants are of the view that the decision is not
reasonable since the RPD failed to conduct a separate analysis on section 96, that it had not
informed the female applicant of the fact that the issue of generalized risk was raised and that it did

not correctly assess the evidence on the record, leading to declare the female applicant not credible.

[19] First, the applicants are of the view that the RPD erred by neglecting to conduct a separate
analysis relating to section 96, a provision raised by the female applicant who stated that she fears
being persecuted because of her membership in a particular social group, i.e. a group of human
rights advocates, or her political opinions, which were opposite to those of the government

authorities. They claimed that the RPD limited its analysis to the credibility of the female applicant,
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to the notion of generalized risk and the female applicant’s failure to claim refugee protection in the
United States, without questioning the female applicant’s political opinions. They also argued that,
if she had to return to Guatemala, the female applicant would risk a great deal because of her
political opinions. They added that the RPD did not at all state that it rejected the female applicant’s
claims in this respect and that it merely stated that the female applicant did not discharge her burden

of proof, without specifying what burden of proof was in question.

[20] Since there was sufficient evidence to support a claim based on political opinions, the RPD
should have assessed this ground of the application more carefully. Relying on case law, the
applicants believed that the RPD erred since it did not analyze the risks, although evidence was
submitted in this respect. Further, the RPD did not rule on the existence or the lack of a link
between refugee claim and the grounds established under section 96 of the IRPA, unlike what
procedural fairness dictates. The RPD’s findings did not indicate that the female applicant had not
succeeded in establishing a serious possibility of persecution in connection with one of the
Convention grounds or that the risk she would allegedly face if she were to return to Guatemala
would be different from what her fellow citizens would face. Since the burdens of proof were
different, it is not even possible to know whether the RPD applied the burden of proof of section 96

or of section 97.

[21] Second, asto the issue of generalized risk, the applicants were of the view that the female
applicant was never informed of the fact that the RPD was concerned by this issue and it was not

able to provide the necessary details.
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[22] Third, as regards credibility, the applicants submit that it was unreasonable for the RPD to
find that it was implausible that the female applicant, as a merchant working on the street, could
have mobilized merchants with stores. They characterized this conclusion as insulting since it
amounts to saying that the female applicant is inferior to the other vendors. They added that the

social ranking or wealth of the female applicant have nothing to do with her activism.

[23] Fourth, the applicants claimed that the RPD neglected to consider and include in its decision
a series of evidence that support the female applicant’s claims. They stated that the fact of taking
into evidence the documentation without challenging their probative value led to the conclusion that
the evidence proves their content. The applicants argue that the RPD erred in insisting that some
contradictions with regard to the calls, while the evidence—that she did not mention—showed the
female applicant’s allegations. They also added that as the evidence went against the RPD’s finding
on a central issue, it was up to the RPD to analyze the evidence and explain why it would prefer

other elements.

V. Position of the respondent

[24]  The respondent characterized the RPD’s decision as reasonable given that the applicants
have adopted behaviour that undermines their credibility, that they delivered an inconsistent and

contradictory story and that they allege a generalized and random risk.

[25] First, the respondent argued that it was up to the applicants to establish a subjective fear of
persecution and an objective basis to this fear. Further, the applicants lived for 10 years without

status in the United States, a country that is a signatory of the Convention, without taking steps to
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claim refugee protection. Such behaviour may lead the RPD to draw negative inferences as to the
subjective component of the fear alleged by an applicant and the absence of evidence relating to this
subjective component is a fatal error for an application. It was open to the RPD to assess the
behaviour of the applicants and they did not provide sufficient explanations as to why they did not

claim refugee protection during this 10-year period.

[26] Second, the respondent is of the view that the applicants’ story was inconsistent and
contradictory. In support of his claims, the respondent recalls certain essential elements on record
that were raised by the RPD, in particular the fact that the female applicant delivered inconsistent
versions of the threatening calls, that she could not identify her alleged persecutors and that she did
not mention her report or her fear of the police officers during her point of entry declaration in
Canada. The applicants did not provide all the details that could reasonably be expected in this
matter and the inconsistencies and contradictions in the applicants’ stories properly support the

finding of the applicants’ lack of credibility.

[27] Third, the respondent stated that the risk alleged by the applicants is generalized and random
since the fear raised by the applicants relates to the actions of a gang of criminals that target the
general public. Thus, the applicants are not exposed to a personalized risk and they fall outside of
the definition of Convention refugee for the purposes of section 96 of the IRPA. Further, the
respondent stated that even if the applicants were members of a sub-group of persons that is likely
to be targeted by certain types of widespread crimes, the risk would still be generalized for the
purposes of sub-paragraph 97(1)(b)(ii) of the IRPA. Therefore, the applicants are not persons in

need of protection under section 97 of the IRPA since they did not establish how a possible return to
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Guatemala would expose them personally to arisk of torture or a risk to their lives or to a risk of

cruel and unusual treatment or punishment.

[28] Inclosing, the respondent stated that the refugee claim concerning the female applicant’s
son was dismissed because the applicants did not allege any risk for him in his country of
citizenship, the United States. Since the applicants do not challenge this finding, the application for

judicial review applicable to the son must therefore be dismissed.

V. Issues

[29] The following issues arise from this judicial review:

1. Did the RPD err in its assessment of the applicants’ credibility and, as applicable,
was the rejection by the RPD of the claim for Convention refugee status for the

purposes of section 96 of the IRPA reasonable?

2. Did the RPD err in finding that the applicants faced a generalized risk and not a

personalized risk in Guatemala for the purposes of section 97 of the IRPA?

3. Did the RPD err by ignoring one of the grounds supporting the application, i.e. the

female applicant’s political opinions?

VI. Standard of review

[30] The reasonableness standard is applicable to the RPD’s finding regarding the credibility of

the applicants, i.e. the first question, since it is a question of fact and it was within the RPD’s
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purview to assess the applicants’ allegation of subjective fear (Pinonv Canada (Minister of
Citizenship and Immigration), 2010 FC 413, at para 10, [2010] FCJ No 500, see also Agueborv
Canada (Minister of Employment and Immigration) (1993), 160 NR 315, at para 4, 1993

CarswellNat 303 (FCA)).

[31] The RPD’s findings addressed by the second question and relating to the application of
section 97 of the IRPA consist in mixed questions of fact and law that must be reviewed on the
standard of reasonableness (see Acosta v Canada (Minister of Citizenship and Immigration),
2009 FC 213, at paras 11 to 15, [2009] FCJ No 270; Dunsmuir v New Brunswick, 2008 SCC 9, at

para 53, (2008), 329 NBR (2d) 1 (Dunsmuir)).

[32] The standard of review on the third issue is correctness since it is a question of law

(Dunsmuir, above, at para 59).

VII.  Analysis
A. Did the RPD err in its assessment of the applicants ’ credibility and, as applicable, was
the rejection by the RPD of the claim for Convention refugee status for the purposes of
section 96 of the IRPA reasonable?
[33] The RPD’s findings regarding the lack of credibility of the applicants are reasonable since,
as the RPD pointed out in its conclusion, the female applicant gave testimony that was not credible
in several ways. She had the burden of proving afactual foundation justifying afinding that the
applicants are Convention refugees or persons in need of protection. Whether it is for section 96 or

97 of the IRPA, the applicants’ claims were not such that they could justify one of these findings

(Adjei v Canada (Minister of Employment and Immigration), [1989] 2 FC 680, at para 5, 7 Imm LR
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(2d) 169) (Adjei); Chan v Canada (Minister of Employment and Immigration), [1995] 3 SCR 593,

at para 120, [1995] SCJNo 78).

[34] First, a simple reading of the hearing transcript and the female applicant’s PIF helps see that
the female applicant’s testimony shows various elements likely to undermine her credibility.
Initially, the female applicant provided very specific memories as to the number of calls received
and the time that those calls were received, both the datesand times of day. The female applicant
did not specify any of these dates in her PIF, rather, she merely stated that she was forced to move
because of calls and fears. Given the number of details omitted in the PIF, it was reasonable for the
RPD to support a determination of lack of credibility for this omission. In addition, the female
applicant did not provide any details that would help identify the alleged extortionists and corrupt
police officers and, further, when she arrived in Canada, she did not mention her reports or her fear

of the police officers to the responsible authorities.

[35] Inaddition, with respectto the assessment of the female applicant’s credibility, it is
important to identify, as did the RPD, that the applicants lived in the United States illegally for
10 years without ever claiming refugee protection before filing their application in Canada. The
RPD was correct in pointing out the length of this delay, which inevitably undermines the

applicants’ credibility.

[36] Other findings with respect to the use of [TRANSLATION] “we” in the PIF compared to
[TRANSLATION] “I”” during her testimony in explaining her role and the minimization to a mere

vendor not being able to influence the rich merchants are a little less persuasive, but they remain
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within the limits of reasonableness if the entirety of the facts submitted are considered. Again, the
reading of the testimony of the female applicant and the applicant shows uncertainty, vagueness
and, on occasion, contradictions. With such testimony, it is difficult for the applicants to meet their

burden. This has an impact on the entire application.

[37] Considering the abowve, I am of the view that the analysis conducted by the RPD before

pronouncing the applicants not credible was reasonable. There is no reason for the Court to

intervene on this ground.

Section 96 of the IRPA and the subjective fear of persecution

[38] The RPD’s analysis of credibility being otherwise reasonable, it would now be appropriate
to review the reasonableness of the decision-maker’s finding that the applicants are not Convention

refugees for the purposes of section 96 of the IRPA.

[39] It was established in Ward v Canada (Attorney General), [1993] 2 SCR 689, 103 DLR

(4th) 1) (Ward) that assessing the fear of persecution has two components: (1) the claimant must
subjectively fear persecution; and (2) this fear must be well-founded in an objective sense. At
paragraph 14 of its decision Rajudeen v Canada (Minister of Employment and Immigration)
(1984), 55 NR 129 (FCA), the Federal Court of Appeal interpreted this criterion as follows: “The
subjective component relates to the existence of the fear of persecution in the mind of the
refugee. The objective component requires that the refugee’s fear be evaluated objectively to

determine if there is a valid basis for that fear”. We must point out that the assessment of
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subjective fear of persecution is intimately related to the credibility of the person or persons that

argue a fear of persecution.

[40] Therefore, it was up to the applicants to establish a subjective fear of persecution in

Guatemala and the objective basis of this fear (Ward, above, and see also Adjei, above).

[41] It is important to recall that the applicants in this case lived in the United States for

10 years without status and without taking steps to claim refugee protection in that country,

which is a signatory of the Convention. As the respondent alleges, it was open to the RPD to
draw negative inferences with respect to the subjective fear of applicants if they neglect to claim
refugee status in a country that is a party to the Convention (see llie v Canada (Minister of
Citizenship and Immigration), [1994] FCA No 1758, 51 ACWS (3d) 1349). Moreover, at
paragraphs 22 to 25 of Herrera v Canada (Minister of Citizenship and Immigration), 2007 FC 979,
[2007] FCJNo 1297, Beaudry J. was determining a similar question and found, at paragraph 22,
that “it was reasonable for the Board to conclude that a five-year stay in the United States without
making aclaim indicates a lack of subjective fear”. In addition, case law established that the lack of
subjective fear can be “a fatal flaw which in and of itself warrants dismissal of the claim, since both
elements of the refugee definition—subjective and objective—must be met” (see Kamanav Canada
(Minister of Citizenship and Immigration), [1999] FCJ No 1695 at para 10, 94 ACWS (3d) 338). On
reading the record, it appears that the explanations provided by the female applicant as to the fact

that the applicants had not claimed refugee status in the United States are insufficient.
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[42] Forthe foregoing reasons, | am of the view that the RPD reasonably found that the
applicants are not Convention refugees under section 96 of the IRPA and, therefore, the application

was dismissed.

B. Did the RPD err in finding that the applicants faced a generalized risk and not a
personalized risk in Guatemala for the purposes of section 97 of the IRPA?

[43] The RPD’s finding that the applicants face a generalized risk for the purposes of section 97
of the IRPA is reasonable for the following reasons. The RPD reviewed the documentary evidence
and found that the extortionists in Guatemala have victimized many in the entire population.

Therefore, the applicants are not specifically targeted by the criminal acts.

[44]  Further, while she reported the extortion of which she was a victim, the female applicant
never gave details that would help identify the alleged extortionists and corrupt police officers. For
this reason, it was perfectly reasonable for the RPD to find that the applicants face no personalized

risk of revenge since the female applicant did not identify any person in her reports.

C. Didthe RPD err by ignoring one of the grounds supporting the application, i.e. the
female applicant ’s political opinions?

[45] Contrary to what she states in her memorandum, during the hearing, the female applicant
never raised the “political opinions™ as grounds in support of her application. In response to
question 28 of the PIF, the female applicant instead indicated that she was requesting refugee
protection on the basis of membership in a particular social group; however, there was never a
question of political opinions. The point was also not raised during the hearing. Further, in

determining an application for refugee status, it was up to the female applicant to establish, on a
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balance of probabilities, the facts on which she based her application, which the female applicant
did not do with respect to the political opinions. in this matter A decision-maker cannot be criticized
for not considering it when the female applicant did not raise or submit it during her testimony. No
person is bound to the impossible. Moreover, | also note that during the arguments, the topic was

not brought up.

[46] Therefore, the RPD did not err with respect to the grounds in support of the application. On
the whole, it is a decision that gives full importance to the female applicant’s testimony. The
decision was adjusted to the testimony. It is clear that the facts submitted could not have been
recognized as credible and, therefore, the applicants did not meet their burden under sections 96 and

97 of the IRPA.

[47] 1'would add that while the RPD did not specifically identify its analysis for the purposes of
sections 96 and 97 of the IRPA, acareful reading of the decision reveals that the RPD analyzed the
facts in evidence, considering the above-noted sections. Of course, it could have been better written,

but this is not a reason to say that it is incorrect or unreasonable.

[48] The parties were invited to submit a question for certification, but none was proposed.
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JUDGMENT

THIS COURT ORDERS AND ADJUDGES that this application for judicial review is

dismissed and no question is certified.

“Simon Noé&lP’
Judge

Certified true translation

Catherine Jones, Translator
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