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           REASONS FOR JUDGMENT AND JUDGMENT 

 

[1] This is an application for judicial review of a decision of the Pension Appeals Board (Board) 

which was made pursuant to subsection 83(1) of the Canada Pension Plan, RSC 1985, c C-8, 

(CPP).  The Board refused to grant the Applicant an extension of time to appeal a decision of a 

Review Tribunal (RT) dated August 17, 2011. 
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Background 

[2] On July 7, 2001, the Applicant, Jody Lee Villeneuve, and Stephane Villeneuve were 

married.  On or about February 25, 2007, they ceased living together. 

 

[3] Mr. Villeneuve moved to the residence of Leigh-Anne Morris and began living as a tenant 

in the basement of her home.  By May of 2007, a personal relationship developed between 

Mr. Villeneuve and Ms. Morris.  On July 12, 2008, Mr. Villeneuve died.  Prior to his death he had 

been a contributor to CPP. 

 

[4] On July 22, 2008, the Applicant applied for a CPP survivor’s pension indicating in her 

application that she and Mr. Villeneuve were legally married but that they were no longer living 

together at the time of his death. 

 

[5] On July 25, 2008, Ms. Morris also applied for the same survivor’s pension.  Ms. Morris 

indicated in a Statutory Declaration of Common-Law Union that she and Mr. Villeneuve had 

commenced living together on February 28, 2007, and lived together continuously in a common-law 

relationship until Mr. Villeneuve’s death. 

 

[6] On October 2, 2008, Human Resources Development Canada (HRDC) informed the 

Applicant that her application for a survivor’s pension could not be approved as she did not meet the 

eligibility requirements under the CPP.  Specifically, she did not meet the definition of a surviving 

spouse as another person was living in a common-law relationship with the deceased contributor at 

the time of his death.  That other person is Ms. Morris. 
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[7] On December 18, 2008, the Applicant requested a reconsideration of that decision and on 

March 30, 2009, she forwarded additional information to substantiate her claim.  On December 11, 

2009, the Applicant was informed by HRDC that its decision had been reconsidered and confirmed. 

 

[8] On December 17, 2009, the Applicant filed a Notice of Appeal of the HRDC decision, 

pursuant to section 82 of the CPP which was acknowledged by the Office of the Commissioner of 

the RT on January 18, 2010.  By letter dated May 31, 2010, the RT informed Ms. Morris that a 

Notice of Appeal had been received and that she was being included in the proceedings as an 

“Added Party.” 

 

[9] The issue before the RT was whether Mrs. Villeneuve was a surviving spouse as defined by 

subsection 42(1)(a) of the CPP and was, therefore, entitled to a survivor’s pension in accordance 

with subsection 44(1)(d) of the CPP. 

 

[10] In its decision dated August 17, 2011 the RT (RT Decision) upheld the decision of the 

HRDC and dismissed the Applicant’s appeal.  It found that Ms. Morris and Mr. Villeneuve had 

cohabited in a conjugal relationship for a continuous period of at least one year up to the time of his 

death.  Therefore, Ms. Morris was the common law spouse of Mr. Villeneuve and was the surviving 

spouse eligible to receive the CPP survivor benefit.  The RT stated the following: 

[34] Reviewing all the documents filed by both the Appellant and 
the Added Parties, and hearing the testimony and the submissions of 

the Parties, this Review Tribunal finds that the deceased contributor 
Stephane Villeneuve and Leigh-Ann Morris were cohabiting at the 

time of Mr. Villeneuve’s death, and that such cohabitation was well 
in excess of one year. 
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[11] By Notice of Appeal dated December 8, 2011, the Applicant sought leave to appeal the RT 

Decision pursuant to subsection 83(1) of the CPP.  She acknowledged that her application was 

submitted beyond the 90 day appeal period.  By letter dated December 19, 2011, the Board advised 

the Applicant that she would have to comply with Rule 5 of the Pension Appeals Board Rules of 

Procedure (Benefits), CRC 1978, c 390 (Board Rules) and the four criteria set out in Canada 

(Minister of Human Resources and Development) v Gattellaro, 2005 FC 883 [Gattellaro] in order 

to be granted an extension of time within which to appeal. 

 

[12] In response, the Applicant’s new counsel submitted a letter dated January 25, 2012, stating 

that the Applicant had a continuing intention to pursue the appeal, there was an arguable case, 

a reasonable explanation for the 18 day late filing of the Notice of Appeal and that the delay did not 

cause any prejudice. 

 

[13] On April 2, 2012 the Board issued its decision denying the Applicant’s request to extend the 

time for filing of her Notice of Appeal (Decision).  This is the judicial review of that Decision. 

 

Decision Under Review 

[14] The Decision referenced subsection 83(1) of the CPP, the Board’s letter of December 19, 

2011 to the Applicant, and, her counsel’s response on January 25, 2012, addressing the Gattellaro 

criteria.  The Board stated that the Gattellaro test is conjunctive and that the four criteria to be 

considered are: 

1. A continuing intention to pursue the application or appeal; 
2. The matter discloses an arguable case; 
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3. There is a reasonable explanation for the delay; and 
4. There is no prejudice to the other party in allowing the 

extension. 

 

[15] It was satisfied that the Applicant satisfied criteria one, three and four.  However, the 

Board’s main concern was that the Applicant did not meet the second criterion of the test, an 

arguable case. 

 

[16] The Board cited Callihoo v Canada (Attorney General), [2000] FCJ No 612 [Callihoo] as 

authority for the test to be met to raise an arguable case: 

[22] In the absence of significant new or additional evidence not 
considered by the Review Tribunal, an application for leave may 

raise an arguable case where the leave decision maker finds the 
application raises a question of an error of law, measured by a 
standard of correctness, or an error of significant fact that is 

unreasonable or perverse in light of the evidence. […] 

 

[17] The Board concluded that the Applicant had not established an arguable case: 

[15] I can find nothing in the complete file before me that would 

allow me to determine that the applicant has an arguable case in 
accord with the principles of law set out in Callihoo. 

 
[16] The Review Tribunal clearly gave their findings and 
assessment of credibility, and conclusions, and the reasons why they 

arrived at those conclusions. I do not find that the application raises a 
question of an error of law, measured by a standard of correctness, 

that was not dealt with by the Tribunal, nor do I find any error of 
significant fact that is unreasonable or perverse in light of the 
findings of evidence set out in the decision of the Review Tribunal. 

(The only error is a typing error in paragraph 21 of the decision 
where it states July 2 rather than July 12). 

 
[…] 
 

[20] For the above reasons, the application for an Order for an 
extension of time within which to appeal is refused. 
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Issues 

[18] I have phrased the issues as follows: 

1. What is the appropriate standard of review? 

2. Did the Board err in denying the Applicant’s request for an extension of time to seek 

leave to appeal the RT Decision? 

 

Standard of Review 

[19] A standard of review analysis need not be conducted in every instance if the jurisprudence 

satisfactorily establishes which standard is to apply (Dunsmuir v New Brunswick , 2008 SCC 9 at 

para 57 [Dunsmuir]). 

 

[20] Jurisprudence has established that the appropriate standard of review for a decision of the 

Board regarding a request for an extension of time is reasonableness (Leblanc v Canada (Minister 

of Human Resources and Skills Development), 2010 FC 641, at para 15 [Leblanc]; Canada 

(Attorney General) v Graca, 2011 FC 615 at para 10 [Graca]; Handa v Canada (Attorney General) 

2008 FCA 223, at paras 10-12 [Handa]). 

 

[21] A Court reviewing a decision on the reasonableness standard is concerned with 

“the existence of justification, transparency and intelligibility within the decision-making process 

[and also with] whether the decision falls within a range of possible, acceptable outcomes which are 

defensible in respect of the facts and law” (Dunsmuir, above, at para 47; Canada (Minister of 

Citizenship and Immigration) v Khosa, 2009 SCC 12 at para 59 [Khosa]). 
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Did the Board err in denying the Applicant’s request for an extension of time to seek leave to appeal 
the RT Decision? 

 
Applicant’s Submissions 

[22] The Applicant submits that the Board unreasonably found that she did not establish an 

arguable case.  The Applicant submits that her arguable case is that she is the surviving spouse 

entitled to the survivor’s pension as Ms. Morris was not Mr. Villeneuve’s common law spouse as 

defined by the CPP.  There is compelling, dispositive evidence that at the time of Mr. Villeneuve’s 

death, Ms. Morris and Mr. Villeneuve were living separately and Ms. Morris was living with and 

was in a common law relationship with another man, Mr. Sager. 

 

[23] The Applicant submits that while the Board referred to her January 25, 2012 letter, it did not 

address the Applicant’s specific submissions indicating that there was an arguable case.  The Board 

erred in failing to consider the new evidence that was not before the RT but which the Applicant 

intended to present if the Board permitted her appeal.  The Applicant alleges that the Board did not 

refer to the following submissions: 

a. Mr. Sager’s evidence is that he was living in a conjugal 
relationship with Ms. Morris at her house at the time of 
death; 

 
b. That the applicant intends to marshal new evidence by 

compelling Mr. Sager to testify in person by way of subpoena 
in order to permit the trier of fact to assess Mr. Sager’s 
credibility; 

 
c. That the deceased had entered a lease for a separate 

apartment and was living alone in his apartment at the time of 
his death; 

 

d. That the applicant intends to marshal new evidence by 
compelling the deceased’s former landlords, Allan and 

Wendy Zinck, to testify in person at the appeal hearing by 
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way of subpoena in order to permit the trier of fact to better 
assess credibility; 

 
e. It would be Allan and Wendy Zinck’s evidence that 

Ms. Morris was not living with the deceased at the time of 
death; 

 

f. The Review Tribunal rejected Mr. Sager’s evidence based on 
credibility issues when the Review Tribunal never met or 

heard testimony from Mr. Sager; 
 
g. The Review Tribunal makes its findings based on hearsay 

documentary evidence and did not have an opportunity to 
hear from Mr. Sager in person; 

 
h. The applicant intends to obtain medical records indicating 

that the deceased was living alone when he died. This new 

evidence was not available to the Review Tribunal for 
consideration. 

 

[24] The Applicant submits that the Board’s finding that there was nothing in the complete file to 

demonstrate an arguable case indicates that the Board failed to consider whether the Applicant had a 

reasonable chance of success.  The Board also erred in rejecting Mr. Sager’s evidence on the basis 

of an inference that he was attempting to use innuendo for some unknown purpose.  And, in 

assessing whether to grant an extension of the time to appeal, the Board should not consider whether 

it would allow the appeal, only whether the evidence and legal arguments give the appeal a 

“reasonable chance of success” (Belo-Alves v Canada (Minister of Social Development), 

2009 FC 413 at para 11 [Belo-Alves]). 

 

[25] The Applicant states that the present facts are similar to Leblanc v Canada (Minister of 

Human Resources and Skills Development), 2010 FC 641 [Leblanc] where the Court found that the 

new medical evidence of the applicant therein was clearly sufficient to ground an argument that an 

arguable case was disclosed. 
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Respondent’s Submissions 

[26] The Respondent submits that the Board reasonably held that there was nothing in the 

complete file that would allow it to find that the Applicant had an arguable case.  The Board also 

reasonably held that there was no indication that the application for an extension of time raises an 

error of law or an error of significant fact committed by the RT. 

 

[27] The Respondent submits that, although the Board mistakenly stated that the test for an 

extension of time is conjunctive, this is not fatal to the final outcome as it reasonably found that the 

application for an extension of time did not disclose an arguable case (Canada (Attorney General) v 

Blondahl, 2009 FC 118, at para 16 [Blondahl]). 

 

[28] The Respondent submits that the Applicant did not raise an arguable case in her application 

for an extension of time.  She did not submit any significant new or additional evidence with her 

application that was not already considered by the RT.  The Board cannot determine the existence of 

an arguable case on the basis of promised evidence to be submitted at a later stage. 

 

[29] The Respondent submits that the RT reviewed and considered the evidence of Mr. Sager, 

Mr. Hawkins, a private investigator retained by the Applicant, as well as the fact that at the time of 

his death Mr. Villeneuve was living in an apartment and not in Ms. Morris’ home.  Having 

reviewed the evidence, it was open to the RT to decide on its reliability and to weigh the evidence 

accordingly.  This Court cannot re-weigh the evidence and retry the case that was before the Board. 
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[30] The Respondent submits that there was no error in the RT’s Decision that would raise an 

arguable case.  The RT had the benefit of the oral testimony and written submissions of each party.  

It conducted a thorough analysis of the evidence before it, addressed the Applicant’s main 

arguments based on the evidence and was entitled to prefer some evidence over other evidence 

(Dossa v Canada (Pension Appeal Board), 2005 FCA 387 at para 4 [Dossa]).  In addition, the 

Board was not entitled to assess the merits of the case when it determined that there was no arguable 

case (Callihoo, above, at para 21). 

 

Analysis 

[31] Subsections 2(1), 42(1), 44(1), 44(1)(1.1), 82(1) and 83(1) of the CPP and Rules 4 and 5 of 

the Board Rules are relevant to this proceeding. 

 

[32] A survivor’s pension shall be paid to a survivor of a deceased contributor pursuant to 

subsection 44(1)(d).  Section 42(1) defines a “survivor”: 

42. (1) In this Part, 
 

 
 
[…] 

 
“survivor”, in relation to a 

deceased contributor, means 
 

(a) if there is no person 

described in paragraph (b), a 
person who was married to 

the contributor at the time of 
the contributor’s death, or 

 

(b) a person who was the 
common-law partner of the 

contributor at the time of the 
contributor’s death; 

42. (1) Les définitions qui 
suivent s’appliquent à la 

présente partie. 
 
[…] 

 
« survivant » S’entend : 

 
 

a) à défaut de la personne 

visée à l’alinéa b), de 
l’époux du cotisant au décès 

de celui-ci; 
 
 

b) du conjoint de fait du 
cotisant au décès de celui-ci. 
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[33] Subsection 2(1) defines a common law partner as follows: 

2. (1) In this Act, 

 
 
 

“common-law partner”, in 
relation to a contributor, means 

a person who is cohabiting with 
the contributor in a conjugal 
relationship at the relevant time, 

having so cohabited with the 
contributor for a continuous 

period of at least one year. For 
greater certainty, in the case of 
a contributor’s death, the 

“relevant time” means the time 
of the contributor’s death. 

 

2. (1) Les définitions qui 

suivent s’appliquent à la 
présente loi. 
 

« conjoint de fait » La personne 
qui, au moment considéré, vit 

avec un cotisant dans une 
relation conjugale depuis au 
moins un an. Il est entendu que, 

dans le cas du décès du cotisant, 
« moment considéré » s’entend 

du moment du décès. 

 

[34] Pursuant to subsection 82(1), a person who is dissatisfied with a Minister’s decision can 

appeal the decision to the RT.  Subsection 83(1) provides that a party may seek leave to appeal an 

RT decision to the Board within 90 days after receiving the decision or within such longer period as 

the Chairman or Vice-Chairman of the Board may permit. 

 

[35] An applicant who does not apply for leave to appeal the RT’s decision within 90 days must 

first be granted a discretionary extension of the time to seek leave.  Rules 4 and 5 of the Board 

Rules outline the information that is required in an application for leave and specify that the 

applicant must state the grounds on which an extension is sought (Canada (Minister of Human 

Resources and Development) v Dawdy, 2006 FC 429 at paras 23 -24 [Dawdy]). 
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[36] The Board’s decision to extend time and grant leave to file an appeal is highly discretionary 

(Gattellaro, above, at para 4).  In the absence of any express statutory limitations on the scope of the 

discretion delegated to the Board to grant an extension of time, it has broad decision making latitude 

(Handa, above, at para 11). 

 

[37] The Board must assess the four criteria as set out in Gattellaro, above.  With respect to the 

third criteria, an arguable case in the context of a request for an extension of time requires that some 

reasonable chance of success at law be established (Canada (Minister of Human Resources 

Development) v Hogervorst, 2007 FCA 41 at para 37 [Hogervorst]; LeBlanc, above, para 24). 

 

[38] One of the ways to establish an arguable case is to present new or additional evidence that 

was not before the RT (Leblanc, above, at para 25).  Another way to raise an arguable case is 

through a question of an error of law or an error of fact (Callihoo, above, at para 22). 

 

New Evidence 

[39] In assessing whether a decision is reasonable, courts should not substitute their own reasons 

but may, if they find it necessary, look to the record for the purpose of assessing the reasonableness 

of the outcome (Newfoundland and Labrador Nurses’ Union v Newfoundland and Labrador 

(Treasury Board), 2011 SCC 62 at para 15 [Newfoundland Nurses]).  In this case, although the 

Applicant seeks judicial review of the Board’s Decision, the Court must also look at RT Decision to 

assess whether the Board reasonably found that the request for an extension of time to seek leave 

to appeal did not disclose an arguable case based on the record before it (Callihoo, above, at 

paras 15-16). 
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[40] Before the RT, the Applicant’s evidence included a statutory declaration by Shane Sager 

dated February 25, 2009 (Sagar Declaration), in which Mr. Sagar claimed that he lived in a common 

law relationship with Ms. Morris in her home, from approximately May 8, 2008, until the end of 

September 2008.  The Applicant also submitted a letter dated February 7, 2009 from 

William Hawkins which stated that, based on an interview with Mr. Sagar, his investigation found 

that Mr. Sager and Ms. Morris started a common law relationship on approximately May 13, 2008, 

the same date that Mr. Villeneuve moved into an apartment.  And, a letter dated March 26, 2009, 

from Mr. Villeneuve’s landlords, Wendy and Al Zinc, which described their understanding of why 

Mr. Villeneuve had taken the apartment. 

 

[41] The Applicant submits that the above evidence confirmed that she was the lawful survivor 

entitled to the CPP survivor’s pension as Ms. Morris was not cohabiting with Mr. Villeneuve until 

the time of his death and, therefore, was not his common law spouse. 

 

[42] In her application seeking an extension of time to file an appeal of the RT Decision, the 

Applicant attached the Sagar Declaration and the Hawkins and Zinck letters.  She submitted no 

other evidence to support her application. 

 

[43] I find that the RT had before it, reviewed and considered the Sagar Declaration, the Hawkins 

and Zinck letters.  It was aware of, and acknowledged the fact that Mr. Villeneuve was living in an 

apartment and not in Ms. Morris’ home at the time of his death.  Accordingly, in my view, the 
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Applicant did not submit any significant new or additional evidence that could have given rise to an 

arguable case in support of her application to extend the time to file her appeal of the RT Decision. 

 

[44] The Applicant relies on Belo-Alves, above, to support her argument that the Board erred by 

failing to consider the new evidence that would be available to the Board and that was not before 

the RT.  In the context of whether to grant an extension to appeal, Justice Campbell held that the 

Board should not consider whether it would allow the appeal, only whether the evidence and legal 

arguments gives the appeal a “reasonable chance of success.”: 

[11] With respect to the issue of arguable case, the argument 

placed before the Board by Counsel for Ms. Belo-Alves has two 
components: an evidentiary argument that new evidence exists 

within the medical evidence produced by Ms. Belo-Alves […] and a 
legal argument that an improper test for new facts was applied […]. 
On the evidentiary point, what more can she say, and what more is 

necessary to say to meet this criterion?  In my opinion, it is not 
possible to evaluate the quality of such evidence on an extension 

application; I find it is enough to show that there is an argument with 
evidence to substantiate it to meet this particular factor. This 
Ms. Belo-Alves did do.  With respect to the legal argument, in my 

opinion it has a reasonable chance of success.  As a result, I find that 
the Board’s “nothing” evidentiary finding on this factor is 

unsupportable. 

 

[45] I do not think that this decision assists the Applicant.  In Belo-Alves, the applicant actually 

submitted new evidence with its application seeking an extension of time.  Without assessing the 

merits of the application, that new evidence was enough to show that the applicant therein had an 

arguable case.  This was also the situation in LeBlanc, above, and Lavin v Canada (Attorney 

General), 2011 FC 1387 [Lavin]. 
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[46] Here, however, the Applicant relies on anticipatory evidence and speculates as to what that 

evidence will be and what it will establish.  In my view, it was not possible for the Board to 

determine the existence of an arguable case on the basis of anticipatory new evidence that was not 

before it.  Therefore, the Board made no reviewable error in failing to do so. 

 

Error of Fact or Law 

[47] As noted above, the RT considered and specifically referred to the Sagar Declaration and the 

Hawkins letter.  The RT also specifically considered the weight that should be given to that 

evidence and found that “The attempts in both the declaration and the investigator’s report to use 

innuendo put into question the veracity of all associated remarks in the declaration and the 

Investigator’s Report.”  The RT found the suggested date of the termination of any cohabitation by 

Ms. Morris and Mr. Villeneuve and the suggested date of the commencement of the relationship 

between Ms. Morris and Mr. Sagar to be “too close to be plausible” and most convenient to 

Mrs. Villeneuve’s case.  The RT also referred to the undisputed fact that Mr. Villeneuve had entered 

into a lease of the Zinck’s apartment and was living there at the time of his death and the 

explanation for this offered by Ms. Morris.  It also specifically references other evidence that it 

considered in reaching its conclusions. 

 

[48] I see no reason to disturb the Board’s finding, which was highly discretionary, that there was 

no error of fact or law in the RT Decision.  The RT had the benefit of hearing the parties oral 

testimony as well as reviewing the documentary evidence.  It was entitled to decide on the reliability 

and weight of the evidence before it.  The RT was also entitled to prefer some evidence over other 

evidence, as long as the evidence was not of such probative value that doing so would amount to a 
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failure to discharge its elementary duty to engage in a meaningful analysis of the evidence (Dossa, 

above, at para 4).  That was not the situation in this case. 

 

[49] The Board properly considered whether the application for an extension of time to appeal 

the RT decision raised an arguable case.  It reasonably found that the RT had clearly set out its 

findings, assessments of credibility and its reasons for its conclusions and that the RT Decision did 

not raise a question of law or error of significant fact.  Provided that the record demonstrates that 

there was a reasonable evidentiary basis upon which the Board could assess the existence of an 

arguable case, as it does here, then it is not the role of this court to re-weigh the evidence on judicial 

review (Gattellaro, above, at para 10; Janzen v Canada (Attorney General), 2008 FCA 150; 

Dossa, above, at para 4). 

 

[50] The Applicant also submits that the Board failed to explain why the Applicant’s submissions 

did not raise an arguable case.  However, the reasons offered for a decision are to be assessed along 

with the outcome of that decision to determine whether the decision as a whole is reasonable, 

“adequacy of reasons” is no longer a stand-alone ground for challenging a decision (Newfoundland 

Nurses, above, at para 14). 

 

[51] Here the Board stated that it found nothing in the complete file before it that would allow it 

to determine that the Applicant had an arguable case in accordance with the principles of law set out 

in Callihoo, above.  A decision-maker is presumed to have considered all the evidence before it 

(Florea v Canada (Minister of Employment and Immigration), [1993] FCJ No 598 [Florea]) and the 

Court will consider putting aside this presumption only when the probative value of the evidence 
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that is not expressly discussed is such that it should have been addressed (Cepeda-Gutierrez v 

Canada (Minister of Citizenship and Immigration), (1998) 157 FTR 35 at paras 14-17 [Cepeda]). 

 

[52] The submissions contained in the July 25, 2012 letter from the Applicant’s counsel rely on 

evidence that was before the RT and on anticipatory evidence, addressed above.  Those submissions 

essentially restate the Applicant’s arguments made before the RT.  Although the Board did not 

address the specifics of the submissions, they were referred to in its Decision and it did state that 

there was nothing in the record before it that would allow it to determine that the Applicant raised 

an arguable case.  The Board is not required or expected to refer to every document (Dossa, above, 

para 4).  The Board’s reasons were adequate and its Decision was reasonable being transparent, 

justifiable, intelligible and within the range of acceptable outcomes. 

 

[53] As to the Board’s statement that the test for an extension of time is conjunctive in reliance 

on Clayton, above, recent case law states that the test can still be met even if one of the criterion is 

not met (Blondahl, above, at para 18; Canada (Attorney General) v Pentney, 2008 FC 96 at para 40 

[Pentney]).  However, in my view, the Board’s mistake in describing the test as conjunctive is not 

fatal to its final decision as the Board clearly stated that it was concerned with the second criterion, 

that of an “arguable case.” 

 

[54] In my view, the Board did not make a reviewable error in finding that the Applicant had 

failed to make an arguable case and therefore dismissing her application for an extension of time to 

appeal the RT’s Decision.  Accordingly, I would dismiss this application for judicial review. 
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JUDGMENT 

 

THIS COURT’S JUDGMENT is that this application for judicial review is dismissed.  

There is no order as to costs. 

 

 

“Cecily Y. Strickland” 

Judge 
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