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REASONS FOR JUDGMENT AND JUDGMENT

The applicants are amother and son who are citizens of Vietnam. The mother, Oanh Thi

[1]

Phung, was sponsored by her husband, a Canadian citizen, and has permanent residence statusin

Canada.
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[2] The son, Duy Tuan Hoang, was not disclosed when Ms. Phung applied to come to Canada.
They now wish to be reunited in this country. An Immigration Officer denied their application.
They seek judicia review of that decision.

[3] The respondent contends that the application for judicia review should be dismissed on the
ground that Ms. Phung has not exercised her right of appeal to the Immigration Appeal Division of

the Immigration and Refugee Board.

[4] In the particular circumstances which arisein this casg, | find that the applicants would be
denied a meaningful remedy if the Court were to decline to review the Immigration Officer’s

decision.

[5] On the merits of the gpplication, | find that the officer’s decision should be set aside for the

reasons set out below.

BACKGROUND:

[6] Ms. Phung had arelationship with Duy Tuan Hoang' s father, Hiep Tuan Hoang, from 1995
to 2000. She met her current husband, Mr. Dan Deschamps, in 2005. Mr. Deschamps sought to
sponsor Ms. Phung so the two could leave Vietnam together for reasons ostensibly related to an
unpaid drug debt. Two applications for temporary residence status for Ms. Phung were denied. They
were then married in Vietnam and she was alowed to accompany him to Canadain 2006. Their son

John Duy Deschamps was born before they left Vietnam and has Canadian citizenship.
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[7] The existence of Duy Tuan Hoang was not disclosed during the couple’ s effortsto gain Ms.
Phung admission to Canada. Ms. Phung'’ s explanation isthat they were in fear for their lives and
intended to address Duy’ s Situation once they were safely in Canada. She also said that she
concealed his existence because of stigma attached to the birth of a child outside of marriage in

Vietnam.

[8] Because Duy was excluded from the family class as a non-disclosed dependant by reason of
s.117(9)(d) of the Immigration and Refugee Protection Regulations, SOR/2002-227 (heresfter the
Regulations), an exemption was requested on humanitarian and compassionate (H& C) grounds

under s.25 of the Immigration and Refugee Protection Act, SC 2001, ¢ 26 (hereafter the IRPA).

DECISION UNDER REVIEW:

[9] The officer, who was the same officer who had denied the earlier applicationsto grant Ms.
Phung atemporary residence permit, found that Duy did not meet the requirements to immigrate to
Canada because of his exclusion from the family class. She found that the H& C grounds cited were

insufficient to overcome the inadmissibility.

[10]  Inthe Computer Assisted Immigration Processing System (hereafter CAIPS) notes prepared
by the officer, she indicated that she was unsure of the current address of the minor applicant. One
of the addresses submitted was that of his materna grand-parents and another was the same as that
of hisfather. She thought that his living arrangements were therefore unclear. The officer
considered a DNA test unsupervised by Canadian officials which confirmed the maternal

relationship. The officer aso considered correspondence between the applicants, the H& C
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submissions (which she summarized) and photographs of visits by the principal applicant to

Vietnam to see her son.

[11] The officer summarized the past proceedingsinvolving the principal applicant and
emphasized the fact that Ms. Phung had never mentioned her first son notwithstanding several
opportunities to do so. The officer noted that there were concerns about her credibility and that her
clam that the RCMP and a senior immigration official had facilitated her sponsorship arrangements

was not verified.

[12]  With respect to positive H& C considerations, the officer noted that if approved, Duy would
be reunited with his mother, his half-brother and his step-father in Canada. Under negative
considerations she noted that the child was now 15 years old, had always lived in Vietnam with his
grand-mother and father, had not been prepared to cometo live in Canada, did not learn English,
and had always attended the same school. She a so noted that no submissions were made with
regardsto financia support received and the child’ s living conditions in Vietnam. The officer found
it dubiousthat Ms. Phung would not declare the existence of her son to anyone since he was born

out of acommon-law relationship.

[13] Intheresult, the officer concluded that nothing submitted showed that it was in the best

interest of Duy to leave Vietham.

| SSUES:
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[14] Theissuesraised on thisapplication are:
a. Wasthe adult applicant required to exhaust her right of apped as a sponsor before
seeking judicial review of the officer’ s decision?
b. Did the officer apply the correct H& C criteriaincluding the best interest of the
child?

c. Did the officer misconstrue the evidence?

RELEVANT LEGISLATION:

[15] Sections25(1), 63(1), 65 and 72(1) & (2)(a) of the IRPA arerelevant to this application:

25. (1) The Minister must, on
request of aforeign national in
Canadawho isinadmissible or
who does not meet the
requirements of this Act, and
may, on request of aforeign
national outside Canada,
examine the circumstances
concerning the foreign national
and may grant the foreign
national permanent resident
status or an exemption from any
applicable criteriaor
obligations of thisAct if the
Minister is of the opinion that it
isjudtified by humanitarian and
compass onate cons derations
relating to the foreign national,
taking into account the best
interests of achild directly
affected.

63. (1) A person who hasfiled
in the prescribed manner an
application to sponsor aforeign
national asamember of the
family class may appeal to the

25. (1) Le ministre doit, sur
demande d' un étranger se
trouvant au Canada qui est
interdit de territoire ou qui ne se
conforme pas alaprésenteloi,
et peut, sur demande d’ un
étranger se trouvant hors du
Canada, éudier |e cas de cet
étranger; il peut lui octroyer le
statut de résident permanent ou
lever tout ou partie des criteres
et obligations applicables, s'il
estime que des considérations
d ordre humanitaire relatives a
I étranger le judtifient, compte
tenu de I’ intérét supérieur de
I’enfant directement touché.

63. (1) Quiconque a déposE,
conformément au réglement,
une demande de parrainage au
titre du regroupement familia
peut interjeter appel du refus de



Immigration Appeal Division
against adecision not to issue
the foreign national a
permanent resident visa.

65. In an appea under
subsection 63(1) or (2)
respecting an application based
on membership in the family
class, the Immigration Appeal
Division may not consider
humanitarian and

compassi onate considerations
unlessit has decided that the
foreign national isamember of
the family class and that their
sponsor is a sponsor within the
meaning of the regulations.

72. (1) Judicia review by the
Federal Court with respect to
any matter — adecision,
determination or order made, a
measure taken or aquestion
raised — under thisAct is
commenced by making an
application for leaveto the
Court.

(2) Thefollowing provisions
govern an application under
subsection (1):

(a) the application may not
be made until any right of
appeal that may be provided
by this Act is exhausted;

[..]

délivrer le visade résident
permanent.

65. Dansle casdel’ appel visé
aux paragraphes 63(1) ou (2)
d' une décision portant sur une
demande au titre du
regroupement familia, les
motifs d’ ordre humanitaire ne
peuvent étre prisen
considération quesil aété
statué que I’ éranger fait bien
partie de cette catégorie et que
le répondant abien laqualité
réglementaire.

72. (1) Lecontrolejudiciaire
par la Cour fédérale de toute
mesure — décision,
ordonnance, question ou affaire
— prisedansle cadredela
présente loi est subordonné au
dépbt d’ une demande

d autorisation.

(2) Lesdispositions suivantes
S appliquent alademande
d autorisation :

a) ele ne peut étre présentée

tant que les voies d appel ne
sont pas epui sees,

[..]
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[16] Paragraph 117(9)(d) of the Immigration and Refugee Protection Regulations, SOR/2002-

227 isalso applicable:

117. (9) A foreign nationa shall  117. (9) Ne sont pas

not be considered amember of  considérées comme appartenant

the family class by virtue of ala catégorie du regroupement

their relationship to asponsor if  familia du fait deleur relation
avec le répondant |es personnes
suivantes :

[..] [...]

(d) subject to subsection (10), d) sousréserve du
the sponsor previousy made paragraphe (10), dansle cas

an application for permanent ou le répondant est devenu
residence and became a résident permanent alasuite
permanent resident and, at d une demande a cet effet,
the time of that application, I éranger qui, al’ éogue ou
the foreign national was a cette demande a été faite,
non-accompanying family était un membre de lafamille
member of the sponsor and du répondant
was hot examined. n’ accompagnant pas ce
dernier et N’ apasfait I’ objet
d un contrdle.

[...] [...]

ANALYSS:

Sandard of Review:

[17] Theissues before this Court are questions of fact and of mixed fact and law which attract a
standard of reasonableness: Dunsmuir v New Brunswick, 2008 SCC 9 at at para 53. The decision of
an officer whether to grant permanent residency is reviewable upon a standard of reasonableness:

Nawfal v Canada (Minister of Citizenship and Immigration), 2011 FC 464 at paras 13-15; Sultana v
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Canada (Minister of Citizenship and Immigration), 2009 FC 533 at para 17; and Kisana v Canada

(Minister of Citizenship and Immigration), 2009 FCA 189 at para 18.

[18] Reasonablenessisbased on the existence of justification, transparency and intelligibility
within the decision-making process and whether the decision falls within arange of possible,
acceptable outcomes which are defensible in respect of the facts and law: Dunsmuir, above, at para

47; and Canada (Minister of Citizenship and Immigration) v Khosa, 2009 SCC 12 at para 59.

Was the adult applicant required to exhaust her right of appeal before seeking judicial

review of the officer’s decision?

[19] Under s.63(1) of the IRPA it was open to Ms. Phung as the sponsor to appeal the officer’s
decision to the Immigration Appeal Division of the Immigration and Refugee Board (hereafter the
Appeal Division). At first impression, paragraph 72(2)(a) of the IRPA would bar an application for
judicia review of the decision until that right of appeal had been exercised. For that reason, the
respondent submits that this application should be dismissed, citing Somodi v Canada (Minister of

Citizenship and Immigration), 2009 FCA 288 at paragraphs 21-24.

[20] The applicants contend that in their circumstances, Ms. Phung’ sright of appeal is
meaningless since s.65 of the IRPA bars consideration of H& C grounds by the Appeal Division
unlessit has decided that the foreign national isamember of the family class. There is no dispute

between the parties that by reason of s.117(9)(d) of the Regulations, the minor applicant is excluded
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from the family class. It isalso not disputed that the only basis on which Duy’ s inadmissibility

could be overcome would be through an exemption on H& C considerations under s.25 of the IRPA.

[21] Inthese circumstances, the outcome of an appeal by the sponsor under s.63 would be
preordained. The outcome of judicial review of that decision would also be inevitable as the Court
could do nothing but uphold the Appeal Division’sfinding that it lacked jurisdiction to consider

H& C factors.

[22]  Therespondent contends that this paradoxical state of affairs must be deemed to have been
Parliament’ sintent in enacting ss.63, 65 and 72 of the IRPA. This, the respondent submits, has been
confirmed by the Federal Court of Appeal in Somodi, above. This appliesto decisions excluding
undeclared dependents even where it is beyond dispute that an appea would not be a viable remedy:

Landaeta v Canada (Minister of Citizenship and Immigration), 2012 FC 219 at paras 22-28.

[23]  In Somodi, the Federal Court of Appeal considered whether an application for judicia
review of adecision denying a spousal application was barred while the sponsor exercised aright of
appeal pursuant to s.63 of the IRPA. The Court concluded that the statutory bar in section 72 of the
IRPA prevailed over section 18.1 of the Federal Courts Act, RSC, ¢ F-7 granting the right to apply
for judicia review. In the particular circumstances of that case, the appeal remedy was superior as it
gave the appellant a de novo hearing on the merits far broader in scope than that which could have
been provided through judicia review (para19). The Court of Appeal relied on thisto distinguish a
series of earlier authoritiesin which it was found that the effect of barring accessto judicial review

was to deny aremedy altogether.
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[24] The combined effect of s.65 of the IRPA and s.117(9)(d) of the Regulations was not
engaged in Somodi. The Appea Division had in fact exercised jurisdiction to determine

the matter on H& C considerations. Indeed it found that there was “ sufficient humanitarian and
compassionate considerations to warrant special relief in light of al of the circumstances of this
case.” The appea was therefore convenient to deal with al of the issuesraised as aresult of thevisa

officer’s decision and there was no need to provide an aternative mechanism to seek relief.

[25] Inthese proceedings, the respondent does not dispute that the Appea Division would be
unable to determine whether specia relief should be accorded the minor applicant because of the
interaction of s.65 of the IRPA and s.117(9)(d) of the Regulations. The only procedural route open
to the minor applicant, the respondent suggests, isto bring a separate application under s.25 of the
IRPA. But that is effectively what the minor applicant, the foreign national seeking an exemption

from inadmissibility under s.25, has done.

[26] A right of appeal from avisaofficer’s decision isonly meaningful if the concerns with the
decision can be addressed through the appellate procedure. The fact that this could not be
accomplished by an appeal in the present context was recognized by Justice Martineau in Huot v
Canada (Minister of Citizenship and Immigration), 2011 FC 180. He found that paragraph 72(2)(a)
of the IRPA did not apply when the decision in question was not, in redlity, appedable. At
paragraphs 17 and 18, Justice Martineau stated:

[17] In this case, the applicant theoretically had the right to apped to

the lAD, but in practice it was ameaningless right insofar as she

wanted the |AD to grant an exemption based on humanitarian and
compassi onate considerations under section 25 of the IRPA. The
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IAD did not have jurisdiction on thisissue, and thus the applicant's
appeal would have been dismissed sinceit is not disputed that Viasna
cannot be sponsored in the family class (given that he was not
declared).

[18] Subsection 72(2)(a) of the IRPA does not apply inthis case. The
applicant's argument before the Court today is not that Viasnais, in
fact, amember of the family class. The applicant submitsthat the
officer's decision, considered as awhole, was unreasonable; the
officer arbitrarily disregarded the reasonable and compassionate
grounds by basing hisrefusal on the fact that the applicant
abandoned her son because he had avisua handicap and that he was
raised by his grandmother since 1996.

[27] Huot was distinguished in Landaeta, above, by Justice Boivin, on the ground that in the
matter before him, unlike in Huot, the applicant had not made representations for an exemption on

H& C grounds.

[28] Here, asin Huot, the applicants had made extensive H& C submissionsto the officer. | agree
with Justice Martineau that in such situations, the limitation in paragraph 72(2)(a) of the IRPA does
not override the Court’ sjurisdiction to review whether the officer erred in considering the H& C
factors. To conclude otherwise would deny foreign nationals who are excluded from the family
class an effective remedy and would be inconsistent with the broad discretion to grant an

exemption, particularly where the best interests of a child are concerned.

[29] Thisisnot acase, such asthe Court of Appea found in Somodi, above, where an early
application for judicial review was unnecessary and thus an unwarranted waste of time, money and

scarce judicial resources. To the contrary, it would have been awaste of time, money and resources
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for the sponsor to have sought a decision from the Appeal Division and from that, sought leave for

judicia review from this Court. The result would have been aforegone conclusion.

[30] Inapost-hearing submission, counsel for the respondent drew my attention to Garcia
Rodriguez v Canada (Minister of Citizenship and Immigration), 2012 FC 437, arecent decision of
Justice Gleason. On analogous facts, Justice Gleason found that the sponsor did not have standing to
bring an application for judicia review under subsection 18.1(1) of the Federal Courts Act as he
was not a person “directly affected by the matter in respect of which relief is sought”. Accordingly,
the respondent’ s request to strike the sponsor’ s name from the style of cause was granted. In that
case the sponsorees were three adult children who were non-declared dependents at the time the
sponsor was granted permanent residence. Justice Gleason proceeded to consider the merits of the

application with respect to the decision to deny an exemption on H& C grounds.

[31] Whether the adult applicant has standing or is required to appeal before applying for judicia

review does not, in my view, deprive the foreign nationa —in this case the minor applicant — of the

right under s.18.1 of the Federal Courts Act to seek judicia review of adecision to deny him an

exemption under s.25 of the IRPA.

[32] | will exercise my jurisdiction, therefore, to consider the application on its merits.

Did the officer apply the correct H& C criteria?
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[33] H&C groundsfor exempting an applicant from visa requirements can include the reasons
why a sponsor did not declare a child or a parent in seeking permanent residence status. Bernard v
Canada (Minister of Citizenship and Immigration), 2011 FC 1121 at para 15; and Sultana, above, at
para27.

[34] The officer was entitled to consider the previous immigration history of the sponsor and any
misrepresentations she may have made: Kisana, above, a para 27. From my reading of the CAIPS
notes, however, | find that the officer focused much of her attention on the principal applicant’s

prior history and failure to declare her son to the exclusion of other considerations.

[35] A smilar situation was addressed by Justice de Montigny in Sultana, above. He stated the
following at paragraph 25:

[25] That being said, one must not forget that the presence of s.25 in the IRPA has
been found to guard against IRPA non-compliance with the international human
rights instruments to which Canada is signatory due to s.117(9)(d): De Guzman v.
Canada (Ministar of Citizenship and Immigration), 2005 FCA 436, at paras. 102-
109. If that provison is to be meaningful, Immigration officers must do more than
pay lip service to the H& C factors brought forward by an applicant, and must truly
assess them with a view to deciding whether they are sufficient to counterbalance the
harsh provision of s.117(9)(d). As my colleague Justice Kelen noted in Hurtado v.
Canada (Minigter of Citizenship and Immigration), 2007 FC 552, at para. 14, " ...if
the applicant's misrepresentation were the only factor to be considered, there would
be no room for discretion left to the Minister under section 25 of the Act.” Thisis
indeed recognized in the OP 4 Manua on Overseas Processing, Appendix F, where
officers are reminded that they should ensure "that their H&C assessments go
beyond an explanation as to why applicants are described by R117(9)(d) to consider
the posgitive factors an applicant has raised in support of higher request for an
exemption from R117(9)(d)".

[36] Justice de Montigny found that the officer in that case had considered the failure to disclose

as aparamount factor precluding any possibility that H& C factors could overcome the exclusion
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mandated by s.117(9)(d) of the Regulations. This fixation on that factor prevented the officer from

genuinely assessing the H& C considerations submitted by the applicants.

[37] | havereached asimilar conclusion in this case. The officer did not ignore the H& C

consderations but her review of them was cursory in contrast to her discussion of the occasions on
which the principal applicant could have disclosed her son but did not. The officer’ sreview of the
factors was coloured, in my view, by her awareness of the principal applicant’s misrepresentations
during their earlier interactions and perceived failure to look after the interests of her son when she

had the opportunity to do so earlier.

[38] Anofficer’sreasonsdo not have to mention every detail or fact taken into consideration:
Newfoundland and Labrador Nurses Union v Newfoundland and Labrador (Treasury Board), 2011
SCC 62. But in this case, there is no mention in the CAIPS notes of the temporary nature of Duy’s
living arrangement in Vietnam with his grand-parents; the fact that the principal applicant went
back temporarily to Vietnam to care for her son and to aleviate the burden of separation; the
emotional link between the applicants; histiesto his half-brother; and the poor financia situation of

Duy’ s hiological father and inability to care for his son due to his substance abuse.

[39] Inmy view, the officer’sjudgement was unduly influenced by the principal applicant’s past

misrepresentations. | find that the decision is unreasonable.

Did the officer misconstrue the evidence?
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[40] The applicants submit that the officer erred in not considering the second Vietnam visit of
the principal applicant and aletter from the minor applicant. They aso submit that the officer
misconstrued the evidence in stating that Duy possibly lived with his father and paternal grand-
parents and that there was no evidence of financia support. For the most part, however, this
information was covered directly or by inference in the officer’ s notes. It was reasonable for the
officer to question Duy’ sliving arrangements as the evidence submitted to her was contradictory on

that point.

[41] Theofficer erred in stating that there was no evidence that the principa applicant was
financialy supporting her child. The H& C submissionsindicate that the principal applicant is
sending money to her parents, the temporary caregiver of Duy. It was open to the officer to find that
this evidence was insufficient; however it was not open for her to declare that there was no evidence

when some existed.

[42] It appearsthat the officer could not understand why the principal applicant would want to
hide Duy from her family since he was born out of a*“common-law” relationship. It isnot clear
from the reasons whether the officer considered whether such relationships were recognized in
Vietnam and the effect that might have on any stigmathat might attach to the parents and the child.
This might not have been clear in the submissions, but it was not open to the officer to draw
inferences based on western socio-legal concepts: Lin v Canada (Minister of Citizenship and

Immigration), 2004 FC 96 at para 30.
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[43] Astheofficer’sanaysisof the H& C groundsis based partly on her assumptions that the
principa applicant did not financially support Duy and that he had always lived with his father or
paterna grandparents, her conclusions may have been different had she not misconstrued certain

facts.

QUESTION FOR CERTIFICATION:

[44] The applicants propose the following question for certification as a serious question of
general importance:

In light of sections 72(2)(a), 63(1) and 65 of the Immigration and

Refugee Protection Act and the case of Somodi v Canada (Minister

of Citizenship and Immigration), 2009 FCA 288, where the applicant

has made afamily class sponsorship application and requested

humanitarian and compassionate cons derations within the

application, isthe applicant precluded from seeking judicial review

by the Federal Court before exhausting their right of appeal to the

Immigration Appeal Division where theright of appeal islimited

pursuant to s.117(9)(d) of IRPA.
[45] Therespondent proposes no question for certification and opposes the question proposed by
the applicants on the ground that this question has already been answered by the Federal Court of
Appeal in Somodi, above. The respondent further opposes the proposed question on the ground that
the question whether an applicant is excluded under s.117(9)(d) of the Regulationsis an issue to be

decided by the Immigration Appeal Division on appesal.

[46] Inmy view itisnot necessary to certify the proposed question as | have found that in the

particular circumstances of this case, the applicant Duy Thuan Hoang is not barred from seeking
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judicid review of the officer’ sfinding that H& C considerations did not overcome his
inadmissibility and justify the grant of an exemption. The question of law addressed by the Federa

Court of Apped in Somodi does not arise on the facts of this case.



Page: 18

JUDGMENT

THISCOURT SJUDGMENT isthat:
1. theapplication isgranted;
2. the matter isremitted for reconsideration by adifferent immigration officer; and

3. noquestion is certified.

“Richard G. Modey”
Judge
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