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REASONS FOR JUDGMENT AND JUDGMENT

INTRODUCTION

[1] Thisis an application under subsection 72(1) of the Immigration and Refugee Protection
Act, SC 2001, c. 27 (Act) for judicia review of the decision of avisaofficer (Officer) at the
Canadian Embassy in Bogota, Colombia, dated 25 May 2011 (Decision) in which the Officer

refused the Applicant’ s application for awork permit.
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BACKGROUND

[2] The Applicant is a23-year-old citizen of Colombia.

[3] In 2001, the Applicant left Colombiafor the United States of America (USA), where she
lived until April 2009. While shewasin the USA, she requested asylum against Colombia, but her
request was denied. She came to Canada on 9 April 2009 and claimed refugee status. The Applicant
also applied for permanent residence on Humanitarian and Compassionate grounds in May 2009;
the ultimate disposition of that application is unclear on the record. The Applicant’sclaim for
protection was denied in October 2009 and her Pre-Removal Risk Assessment (PRRA) was later
refused. On 14 April 2010 the Applicant voluntarily executed aremoval order which wasin place

againgt her and returned to Colombia.

[4] On 5 May 2011, the Applicant applied for awork permit under the Live-in Caregiver
Program (LCP), which would alow her to work with I’ Arche London, an ecumenical, religious care
home (Work Permit Application). Although a Labour Market Opinion (LMO) isrequired for

applications under the LCP, the Applicant did not submit one with her Work Permit Application.

[5] The Officer considered the Work Permit Application on 25 May 2011. According to his
affidavit, he considered the Applicant’s Work Permit Application under subsection 205(d) of the
Immigration and Refugee Protection Regulations SOR/2002-227 (Regulations) because she had not
submitted an LMO. The Officer refused the Work Permit Application and notified the Applicant of

the Decision by letter dated 25 May 2011.
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DECISION UNDER REVIEW

[6] The Decision in this case consists of the letter sent to the Applicant on 25 May 2011

(Refusal Letter) and the Globa Case Management System notes (GCM S Notes) on thefile.

[7] In the Refusal Letter, the Officer wrote that he was not satisfied that the Applicant met the
requirements of the Act and Regulations, so he refused her Work Permit Application. On the second

page of the Refusal Letter, the Officer checked boxes next to the following statements:

* You have not satisfied me that you would |eave Canada by the end of the period
authorized for your stay. In reaching this decision, | considered several factors,
including:

I. your history of having contravened the conditions of admission on a
previous stay in Canada;
ii. your travel history;
iii. limited employment prospectsin your country of residence;
iv. your current employment situation;

V. your persona assets and financial status.

[8] In the GCM S Notes, the Officer recorded that the Applicant had claimed asylum in the USA
and refugee status in Canada and had been refused on both occasions. He was not satisfied that she
was a genuine worker and found that her immigration record showed that she wanted to remainin
Canada permanently. Based on these findings, the Officer refused the Applicant’s application for a

work permit.
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| SSUES

[9] The Applicant raises the following issuesin this application:
a Whether the Officer’ s reasons are adequate,

b. Whether the Decision was reasonable.

STANDARD OF REVIEW

[10] The Supreme Court of Canadain Dunsmuir v New Brunswick, 2008 SCC 9, held that a
standard of review analysis need not be conducted in every instance. Instead, where the standard of
review applicable to a particular question before the court iswell-settled by past jurisprudence, the
reviewing court may adopt that standard of review. Only where this search proves fruitless must the
reviewing court undertake a consideration of the four factors comprising the standard of review

anayss.

[11] InChoi v Canada (Minister of Citizenship and Immigration) 2008 FC 577, Justice Michael
Kelen held at paragraph 12 that the standard of review with respect to an officer’ s decision to grant
awork permit is reasonableness. Justice John O’ Keefe made a similar finding in Sngh v Canada
(Minister of Citizenship and Immigration) 2010 FC 1306 at paragraph 35. The standard of review
on the second issue is reasonableness (see a so Song v Canada (Minister of Citizenship and

Immigration) 2009 FC 349 at paragraph 17).

[12] Recently, in Newfoundland and Labrador Nurses' Union v Newfoundland and Labrador
(Treasury Board) 2011 SCC 62, the Supreme Court of Canada held at paragraph 14 that the

adequacy of reasonsis not a stand-aone basis for quashing a decision. Rather, “the reasons must be
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read together with the outcome and serve the purpose of showing whether the result fallswithin a
range of possible outcomes.” Thefirst issuein this case must therefore be analysed along with the

reasonabl eness of the Decision as awhole.

[13] When reviewing adecision on the standard of reasonableness, the analysiswill be
concerned with “the existence of justification, transparency and intelligibility within the decision-
making process [and aso with] whether the decision falls within arange of possible, acceptable
outcomes which are defensible in respect of the facts and law.” See Dunsmuir, above, at paragraph
47, and Canada (Minister of Citizenship and Immigration) v Khosa, 2009 SCC 12 at paragraph 59.
Put another way, the Court should intervene only if the Decision was unreasonabl e in the sense that
it falls outside the “range of possible, acceptable outcomes which are defensible in respect of the

factsand law.”

STATUTORY PROVISIONS

[14] Thefollowing provision of the Act is applicable in this proceeding:

11. (1) A foreign national 11. (1) L’ étranger doit,
must, before entering Canada,  préalablement a son entrée au
apply to an officer for avisaor Canada, demander al’ agent les

for any other document visa et autres documents requis
required by the regulations. par reglement. L’ agent peut les
The visaor document may be  délivrer sur preuve, alasuite
issued if, following an d’un contrdle, que I’ étranger
examination, the officer is n’'est pas interdit de territoire
satisfied that the foreign et se conforme ala présente
national is not inadmissible loi.

and meets the requirements of
this Act.



110. Thelive-in caregiver
classis prescribed as a class of
foreign nationals who may
become permanent residents
on the basis of the
requirements of this Division.

112. A work permit shall not
be issued to a foreign national
who seeks to enter Canada as a
live-in caregiver unless they

(a) applied for awork permit
asalive-in caregiver before
entering Canada;

(b) have successfully
completed a course of study
that is equivalent to the
successful completion of
secondary school in Canada;

(c) have the following training
or experience, in afield or
occupation related to the
employment for which the
work permit is sought, namely,

(i) successful completion of
six months of full-time
training in a classroom setting,
or

(if) completion of one year of
fulltime paid employment,
including at least six months of

The following provisions of the Regulations are also applicable in this proceeding:

110. La catégorie des aides
familiaux est une catégorie
réglementaire d’ étrangers

qui peuvent devenir résidents
permanents, sur le fondement
des exigences prévues ala
présente section.

112. Le permis de travail ne
peut étre délivré al’ étranger
gui cherche aentrer au Canada
au titre de la catégorie des
aides familiaux que si

I’ éranger se conforme aux
exigences suivantes:

a) il afait une demande de
permis de travail atitre d' aide
familial avant d’ entrer au
Canada;

b) il aterminé avec succes des
études d’' un niveau équivalent
a des études secondaires
terminées avec succes au
Canada;

c) il alaformation ou

I’ expérience ci apres dans un
domaine ou une catégorie
d’emploi lié au travail pour
lequel le permisde travail est
demandé:

(i) une formation atemps plein
de six mois en salle de classe,
terminée avec succes,

(i) une année d’ emploi
rémunéré atemps plein —
dont au moins six mois
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continuous employment with
one employer, in such afield
or occupation within the three
years immediately before the
day on which they submit an
application for awork permit;

(d) have the ability to speak,
read and listen to English or
French at alevel sufficient to
communicate effectively in an
unsupervised setting; and

(e) have an employment
contract with their future
employer.

200. (1) Subject to subsections
(2) and (3) — and, in respect
of aforeign national who
makes an application for a
work permit before entering
Canada, subject to section 87.3
of the Act — an officer shall
issue awork permit to a
foreign national if, following
an examination, itis
established that

(a) the foreign national applied
for it in accordance with
Division 2;

(b) the foreign national will
leave Canada by the end of the
period authorized for their stay
under Division 2 of Part 9;

(c) the foreign national

[..]

d emploi continu aupresd un
méme employeur — dans ce
domaine ou cette catégorie
d’emploi au cours destrois
années précédant la date de
présentation de la demande de
permis de travail;

d) il peut parler, lire et écouter
I’anglaisou le francais
suffisamment pour
communiquer

de fagon efficace dans une
situation non supervisee;

e) il aconclu un contrat
d’ emploi avec son futur
employeur.

200. (1) Sous réserve des
paragraphes (2) et (3), et de
I"article 87.3 delaLoi dans
le casde |’ éranger qui fait la
demande préalablement a son
entrée au Canada, |’ agent
délivre un permis de travail a
I”étranger si, al’issue d un
controle, les

éléments ci-apres sont établis:

a) |’ étranger a demandé un
permis de travail
conformément ala section 2;

b) il quitterale Canadaalafin
de la période de s§jour qui lui
est applicable au titre de la
section 2 delapartie 9;

)il setrouve dans !’ une des
situations suivantes :

[..]
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(ii.1) intends to perform work
described in section 204 or
205, has an offer of
employment to perform that
work and an officer has
determined

(A) that the offer is genuine
under subsection (5), and

[..]

(iii) has been offered
employment, and an officer
has made a positive
determination under
paragraphs 203(1)(a) to (e);
and

[...]

(e) the requirements of section
30 are met.

(3) An officer shall not issue a
work permit to aforeign
national if

(d) the foreign national seeks
to enter Canadaasalive-in
caregiver and the foreign
national does not meet the
requirements of section 112;

(e) the foreign national has
engaged in unauthorized study
or work in Canada or has
failed to comply with a
condition of a previous permit
or authorization

[..]

203. (1) On application under
Division 2 for awork permit

(ii.1) il entend exercer un
travail visé aux articles 204 ou
205, il arecu une offre
d’emploi pour un tel travail et
I’ agent a conclu que:

(A) I’ offre était authentique
conformément au paragraphe

(),
[..]

(iii) il arecu une offre
d’emploi et I’ agent arendu une
décision positive
conformément aux alinéas
203(1)a) ae);

[...]

e) il satisfait aux exigences
prévuesal’article 30.

(3) Le permisdetravail ne
peut étre délivré al’ étranger
dans les cas suivants:

d) I’ é&ranger cherche a entrer
au Canada et afaire partie de
la catégorie des aides
familiaux, amoins qu’'il ne se
conforme al’ article 112;

€) il apoursuivi des éudes ou
exercé un emploi au Canada
sans autorisation ou permis ou
aenfreint les conditions de

I” autorisation ou du permis qui
lui aétédélivré

[..]

203. (1) Sur demande de
permis de travail présentée
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made by aforeign national
other than aforeign national
referred to in subparagraphs
200(1)(c)(i) to (ii.1), an officer
shall determine, on the basis of
an opinion provided by the
Department of Human
Resources and Skills
Development, if

[...]

(b) the employment of the
foreign national islikely to
have a neutral or positive
effect on the labour market in
Canada;

205. A work permit may be
issued under section 200 to a
foreign national who intends to
perform work that

[..]

(d) isof areligious or
charitable nature.

ARGUMENTS

The Applicant

The Officer’ s Reasons Are I nadequate

conformément ala section 2
par tout étranger, autre que
celui visé al’un des sous-
alinéas 200(1)c)(i) a(ii.1),

I” agent décide, en se fondant
sur I’avis du ministere des
Ressources humaines et du
Développement des
compétences, s, alafois:

[...]

b) I’ exécution du travail par
I’ étranger est susceptible

d’ avoir des effets positifs ou
neutres sur le marché du
travail canadien;

205. Un permis de travail peut
étre délivré al’ étranger en
vertudel’article200 s le
travail pour lequel le permis
est demandé satisfait al’une
ou | autre des conditions
suivantes:

[..]

d) il est d’ ordrereligieux ou
charitable.

The Officer refused the Applicant’ s application because he found she had previousy
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breached the conditions of her admission to Canada. The Applicant says that the Decision does not
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contain any details about what she did to breach the conditions of her admission and that it is not
clear what the Officer based this conclusion on. She notes that she voluntarily executed the removal

order which wasin place against her.

The Decison Was Unreasonable

[17] The Applicant argues that the Officer found she was not a genuine worker without any
evidence for thisfinding. She relies on Bondoc v Canada (Minister of Citizenship and Immigration)
2008 FC 842 for the proposition that visa officers do not have to be satisfied that applicants under
the LCP have only atemporary purposein coming to Canada. With respect to L CP applicants,
officers may be satisfied that applicants will not remain in Canadaif their permanent residence
application under the LCP isregjected. The Applicant says that she meets all the requirements of the

LCP set out in section 112 of the Regulations so Bondoc appliesin her case.

[18] TheApplicant dso saysthat the Officer’ s finding that she would remain in Canadaillegally
was speculative and unreasonable. The Officer concluded that she would remainin Canadaillegaly
because she had limited employment prospectsin Colombia, she was unemployed, and because she
had limited assets. These factors show that she has adesire to work in Canada, but do not show that

shewould remain in Canadaillegally.

The Respondent

[19] The Respondent says that Kaur v Canada (Minister of Employment and Immigration),
[1995] FCJ No 756 establishes that visa applicants must provide al documents to support their

applications. The Applicant’ s argument is based on an assertion that she meets the requirements for
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admission under the Live-in Caregiver class which are set out is section 112 of the Regulations.
However, she does not meet these requirements. To be amember of the Live-in Caregiver class, an
applicant must show that she has ajob offer which has been approved by HRSDC and must submit
an LMO from HRSDC. Thereis no evidencein this case that the Applicant submitted an LMO.
This means that she did not satisfy the requirements of the L CP and could not have been granted a

work permit as amember of the Live-in Caregiver class.

[20] Becausethe Applicant could not and did not apply under the LCP, Bondoc, above, is
distinguishable. That case is applicable only to applications under the LCP, so the Applicant was
subject to the ordinary analysis under paragraph 200(1)(b). The Officer wasright to determineif the
Applicant was likely to leave on the expiration of her work permit. He made a reasonable finding on

this question when he refused the Applicant’s Work Permit Application.

ANALYSIS

[21]  Therecord appearsto show that the Applicant was not considered under the Live-in
Caregiver class, pursuant to section 110 of the Regulations because she did not provide an LMO
from HRSDC. Hence, her application was considered under subsection 205(d) of the Regulations,

asrelating to charitable or religious work, which did not require that she submit an LMO.

[22] It seemsto me that, because she did not provide an LMO, the Officer was correct to
conclude that the Applicant could not qualify under the Live-in Caregiver class. The Officer makes
this clear in the reasons, where he says “wishes to go to Canada as Group Home Worker for

L’ Arche, exempt from an LMO (C50).” The Applicant has questioned this aspect of the Decision

and argued at the oral hearing of this matter that the LM O requirement was not authorized by the
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Act or the Regulations so that the Respondent’ s policy to require an LMO isinconsistent with the

Act and the Regulations. However, paragraph 203(1)(b) of the Regulations clearly establishesthat it

is:

203. (1) On application under
Division 2 for awork permit
made by aforeign national
other than aforeign national
referred to in subparagraphs

203. (1) Sur demande de
permis de travail présentée
conformément ala section 2
par tout étranger, autre que
celui visé al’un des sous-

200(2)(c)(i) to (ii.1), an officer  alinéas 200(1)c)(i) a (ii.1),
shall determine, on the basisof |’ agent décide, en se fondant
an opinion provided by the sur I’avis du ministere des
Department of Human Ressources humaines et du
Resources and Skills Développement des
Development, if compétences, si, alafois:

(b) the employment of b) I’ exécution du
the foreign national islikely to  travail par I’ éranger est
have a neutral or positive susceptible d’ avoir des effets
effect on the labour market in ~ positifs ou neutres sur le
Canada; marché du travail canadien;

[23] TheApplicant saysthat the Live-in Caregiver class was an exception to the LMO
requirement and, notwithstanding subsection 203(1) of the Regulations, the policy changed the
exemption. In my view, however, the need for an LMO is clearly stipulated in subsection 203(1)(b).
The Applicant had access to the current requirements when she compiled and submitted her
application, and the need for an LM O was clearly stated there. Consequently, | cannot say that the

failure to consider her asaLive-in Caregiver givesriseto any reviewable error.

[24]  Under paragraph 200(1)(b) of the Regulations, the Applicant had to establish that she would

leave Canada by the end of the period authorized for her stay under Division 2 of Part 9.
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[25] The Officer was not satisfied that she was a genuine worker and that she would leave
Canada at the end of the authorized period because “Her past immigration record shows clear

interest to remain in Canada permanently.”

[26] However, when considered as areligious or charitable worker under section 205 of the
Regulations, | agree with the Applicant that the Officer committed areviewable error. In deciding
that she would not likely leave Canada at the end of her authorized stay, the Officer considered a
number of factors:

a The Applicant’s “history of having contravened the conditions of admission on a

previous stay in Canada’;

b. The Applicant’s “travel history”;

C. The Applicant’s“limited employment prospects’ in Colombig;

d. The Applicant’s current “employment situation”;

e The Applicant’ s * personal assets and financia status.”

[27] The Respondent concedes that the Applicant has never contravened the conditions of

admission on a previous stay in Canada and that the Officer made amistake.

[28] Theissuefor me, then, iswhether this mistake is material and renders the Decision
unreasonable. In my view, this mistake is highly material because the Applicant’s past conduct with
regard to complying with past conditions says agreat deal about whether she will comply with
future conditions. In this case, the Applicant |eft Canada voluntarily when the time came for her to
do so. She may wish to come to Canada on a permanent basis but she has demonstrated that this

does not mean she will do anything illegal to achieve this end. Had the Officer not made this
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significant mistake hisfina conclusion might well have been different. Hence, | think the Decision
has to be returned for reconsideration on this basis. See Li v Canada (Minister of Citizenship and
Immigration) 2008 FC 1284 at paragraph 30, Sakibayeva v Canada (Minister of Citizenship and
Immigration) 2007 FC 1045 at paragraph 14, and Hara v Canada (Minister of Citizenship and

Immigration) 2009 FC 263 at paragraph 53.
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JUDGMENT

THISCOURT'SJUDGMENT isthat

1 The application isalowed. The Decision is quashed and the matter is returned for

reconsideration by a different officer.

2. Thereisno question for certification.

“ James Russdll”
Judge
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