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REASONS FOR ORDER AND ORDER

[1] The present Application challenges a decision of the Immigration Appeal Division of the
Immigration and Refugee Board (1AD) to deny the Applicant’s motion for an adjournment of his

humanitarian and compassionate appeal .

[2] At the time of making his application for an adjournment, the Applicant had consulted, but

not yet retained, alawyer. Nevertheless, the lAD declined to grant the adjournment based on the
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opinion that the Applicant had not pursued his right to counsdl with due diligence, and as aresult,
the appeal was heard with the Applicant representing himself. However, in addition, the following
highly contextual finding was made about the merits of his appeal:

Finally, the Panel considered the nature and complexity of the matter

to be heard, which is not complex; the appellant has to persuade the

Panel that, taking into consideration the best interests of a child

directly affected by the decision, there are sufficient humanitarian

and compassionate factorsin all the circumstances of his appedl to

warrant the granting of special relief.

(Decision, paragraph 10)

[3] With respect to complexity, it is worth noting from the Tribunal Record that the transcript of
the hearing runs some 70 pages, the transcription of the oral argument presented at the hearing by
Counsel for the Minister is accomplished is 17 fact-laden lengthy paragraphs, and the decision
rendered by the IAD on the meritsis seven pagesin length. All this effort addressed the
humanitarian and compassionate cons derations involved in the deportation of the Applicant. In
response, all the Applicant could muster by way of aresponse during the course of the hearing are
these words:

CLAIMANT: What sheistrue because | bresk the law, because |

(inaudible) mysdlf to change the address and | should call them and

make sure...cal the guys and change the address, stuff like that, so it

isamistakeand I... the only mistake | did that that | recalled. So that

isabout it, | do not know what to say anymore.

(Tribunal Record, pp. 217 — 218)

[4] In my opinion, it was unfair for the lAD not to have granted the Applicant an adjournment.
The lAD well understood, and particularized, that the Applicant was a 30 year-old man with alow
level of education, an unstable work history, a criminal record, a history of drug and alcohol abuse,

and control and responsibility issues (Decision, paragraph 38). On the basis of these facts, he should
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have been considered to be someone who would be incapabl e of representing himself on such an
important appedl. Thisitself should have been considered as a prime factor inthe IAD’s
determination. Nevertheless, the |AD took a hard line on the Applicant’ s failure to retain counsal. In
my opinion, the statement that a hearing set to consider humanitarian and compassionate
consderationsis*not complex” is exceptionally unreasonable. It is hard to imagine a more complex
subject than removing afather from his children, or, rather, removing the children from their father,

regardless of his past conduct.

[5] Asaresult, | find the decision under review is unreasonable.
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ORDER

The decision under review is set aside, the matter is referred back to adifferently congtituted

panel for redetermination on the direction that the redetermination be held on the evidence asiit

exists on the date of the redetermination.

“Douglas R. Campbell”
Judge
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