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           REASONS FOR JUDGMENT AND JUDGMENT 

 

INTRODUCTION 

[1] This application deals with the question of whether the Minister of Public Works and 

Government Services Canada (the Minister) has the authority, pursuant to the Payments in Lieu of 

Taxes Act, RSC 1985, c M-13 (the Act), to make a payment in lieu of real property taxes (a PILT) 

to the City of Mississauga (Mississauga) in respect of real property taxes that were not paid to 

Mississauga by two former tenants of the Greater Toronto Airport Authority (GTAA). 
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[2] Since PILTs can only be made with respect to property defined as “federal property” under 

the Act, the answer to the above question depends on whether the property formerly occupied by the 

tenants of the GTAA is included in the Act’s definition of federal property. 

 

[3] The GTAA is a private corporation. On December 2, 1996, it entered into a 60-year ground 

lease with the Federal Crown for Toronto’s Lester B. Pearson International Airport (Pearson 

Airport). The lease describes the GTAA as the “tenant” and the Crown as the “landlord”. Once the 

lease was signed, the GTAA itself occupied approximately 88% of the airport premises and sublet 

the balance to a variety of businesses including an airline known as Canada 3000 and a company 

called Transportation Hospitality Enterprises Inc. (THE). Together they will be described as the 

GTAA’s Tenants. 

 

[4] The GTAA’s Tenants defaulted on their real property tax payments to Mississauga and it 

applied for PILTs. However, in a decision dated July 27, 2009, the Minister concluded that he did 

not have authority to make PILTs (the Decision). The Decision said: 

The authority of the Minister of Public Works and Government 
Services under the Payments in Lieu of Taxes Act to make payments 
in lieu of unpaid tenant taxes does not extend to properties in Ontario 
leased by the federal government to a designated airport authority, 
and subsequently sublet by the designated airport authority to a third 
party. 
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THE HISTORY OF THE ACT 

 

[5] The rationale for the Act and its legislative history are among the topics discussed by the 

Supreme Court of Canada in Montréal (City) v Montreal Port Authority, 2010 SCC 14, [2010] 1 

SCR 427. Therein, the Supreme Court observes that section 125 of the Constitution Act, 1867 

provides, in part, that property of the Canadian Government is immune from taxation by other 

levels of government, and that the authority to make PILTs was established to enable the Federal 

Government to compensate municipalities for the services they provide to Federal Government 

properties across Canada. The PILT scheme was introduced in the Municipal Grants Regulations, 

SOR/50-54, which were initially made under the Appropriation Act, No 7, 1949, SC 1949, c 42. 

Then, in 1951, the Federal Government passed the Municipal Grants Act, SC 1951, c 54. In that 

legislation, “federal property” was defined as real property owned by His Majesty in right of 

Canada but did not include real property leased to a tenant from whom, by reason of the tenant’s 

interest that real property, a municipal taxing authority could collect real estate tax. 

 

[6] The same language was found in the 1970 Revised Statutes of Canada’s Municipal Grants 

Act. It was not a new act but rather a consolidation. It was repealed in 1992. 

 

[7] Then, in the Municipal Grants Act, 1980, which came into force on July 17, 1980, the 

wording changed so that federal property did not include “except where otherwise prescribed, any 

real property leased to or occupied by a person or a body, whether incorporated or not, that is not a 

department.” 
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[8] A revised version of the Municipal Grants Act, 1980 appeared in RSC 1985, c M-13. It 

included an amended definition of federal property, which was split between the inclusions (now in 

subsection 2(1)) and the exclusions (now in subsection 2(3)). The language, which excluded 

premises leased to third parties, was amended slightly to read as follows: “For the purposes of the 

definition ‘federal property’ in subsection (1), federal property does not include, unless otherwise 

prescribed, any real property or immovable leased or occupied by a person or body, whether 

incorporated or not, that is not a department.” This is the language currently found in paragraph 

2(3)(h) of the Act and it means that, if the Crown leases to a third party, the Minister has no 

authority to make a payment in lieu of the tenant’s taxes. 

 

[9] In the early 1990s, the Federal Government decided to transfer the operation of several of 

Canada’s airports from Transport Canada to private companies known as airport authorities. The 

transfers were to be accomplished by leasing the airports to the authorities. Pierre Elliot Trudeau 

International Airport and Mirabel Airport, in the province of Quebec, were the first to be leased. 

The lessor was Transport Canada and the lessee was the airport authority known as Aéroports de 

Montréal (ADM). ADM took control of the two airports on August 1, 1992. 

 

[10] As noted above, the Act provided that real property leased by the Crown to third parties was 

not federal property. However, this rule was modified in the case of airport authorities. On 

August 27, 1992, the regulations under the Act were amended to add what now appears as 

paragraph 3(1)(m) of the Payments in Lieu of Taxes Regulations, SOR/81-29. This paragraph says 

that property which is owned by the Crown and leased to a designated airport authority is “federal 
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property” under the Act, but only if it is occupied by the airport authority. It also says that, if 

property is sublet by an airport authority, it is federal property only if the sub-tenant is the Crown. 

 

[11] Eight years later, on May 31, 2000, An Act to amend the Municipal Grants Act, SC 2000, c 

8 changed the name of the legislation to the Payments in Lieu of Taxes Act and added two sections. 

The first was section 2.1 (the Purpose Clause) and the second was section 3.1 which said that, if 

certain conditions were met (the Conditions), property leased to third parties would be deemed to be 

federal property so that a PILT could be made. 

 
[12] For ease of reference, the relevant provisions of the current Act and the text of paragraph 

3(1)(m) of the regulations are attached hereto as Schedule “A”. 

 

[13] On June 7, 2002, just after the amendments made in 2000 came into force, the Director of 

PILTs wrote to all the taxing authorities in Canada which played host to federal properties and 

provided them with an explanation for the introduction of section 3.1 (the Explanatory Letter). 

Under the heading “Third Party Tenants of the Crown”, it noted that federal property that was 

leased to or occupied by a third party ceased to be eligible for a PILT and acknowledged that 

municipalities were having problems collecting arrears when third party tenants defaulted on their 

tax obligations because they could not sell Crown property to recover the arrears. The letter 

indicated that this problem had been addressed by the amendment to the Act, and stated the 

following under the heading “Third Party Tenants of the Crown”: 

As you are aware, when federal property is leased to, or occupied by, 
a third party, that property is no longer eligible for a PILT payment, 
and the tenant or occupant is liable for payment of the property taxes 
as though they were the owner of the property. This gave rise to two 
circumstances that posed problems to you:  situations of tax defaults 
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were difficult for you to address; and, it was administratively 
inefficient, at best, to react to short-term tenancies. The 
improvements to the Act and Regulations address both 
circumstances. 
 
 

[14] Further, the Explanatory letter said the following under the heading “Third Party Defaults”: 

In the circumstance where a tenant or occupant on Crown property 
defaults on their tax obligations to you, if you have made every 
reasonable effort to collect the tax debt and, in the opinion of our 
Minister, it is unlikely that the outstanding taxes are collectable, the 
Minister may make a payment in lieu of taxes on the area that was 
occupied by them. 
 
 

[15] The Explanatory Letter also enclosed a clause by clause analysis of the amendments to the 

Act (the Analysis). It included the following statements about section 3.1: 

Purpose 
 
To expand the definition of “federal property” by providing authority 
for the Minister to exercise discretion to make payments on some 
tenant occupied property. 
 
Rationale 
 
In the private sector, it is always the owner’s obligation to ensure that 
property taxes are paid, regardless of any contractual agreements 
which may exist between owner and tenant. The government is of 
the opinion that it is not reasonable for municipal taxpayers to bear 
the burden of tax defaults by tenants of the Government of Canada. 
 
Comments 
 
This amendment addresses the municipal concerns that revenue is 
lost when tenants on federal property default on their tax obligations, 
or federal property is occupied by tenants for terms too short to allow 
taxing authorities to assess and tax the occupants. 
 

 
[16] The Explanatory Letter and the Analysis for subsection 3.1 are attached hereto as Schedule 

B. 
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MISSISSAUGA’S REVENUES FROM PEARSON AIRPORT 
 

[17] Mississauga’s Memorandum of Fact and Law provides a useful discussion of this topic as it 

relates to payments made by the GTAA and its tenants. The relevant paragraphs are reproduced 

below: 

[…] 
 
3. Under the applicable legislation, the City has two distinct 
sources of revenue with respect to the Airport lands: 
 
(i) the portions of the Airport lands occupied directly by the 

GTAA are exempted from taxation under the Ontario 
Assessment Act on condition that the GTAA directly pays to 
the City certain payments in lieu of taxes calculated on the 
basis of a per passenger formula prescribed by regulation; 
and 

(ii) the portions of the Airport lands that are occupied by third 
party tenants (not the GTAA) are subject to taxation, and the 
third party tenants are liable to pay the applicable property 
taxes. 

 
[…] 

 
 
9. The [GTAA’s] Tenants’ premises were assessed in 
accordance with section 3 and 18 of the Assessment Act and the 
properties were levied taxes in accordance with the provisions of the 
former Municipal Act for the 2000, 2001 and 2002 taxation years. 

 
10. The City forwarded tax bills to the [GTAA’s] Tenants for the 
pertinent taxation years in accordance with the requirements of the 
Municipal Act. Canada 3000 Airlines Limited failed to pay real 
property taxes for the taxation years 2001 and 2002, with the result 
that as of the date of the PILT Application it had total tax arrears 
(inclusive of penalties and interest) of $139,798.58. Transportation 
Hospitality Enterprises Inc. failed to pay real property taxes for the 
taxation years 2000 and 2001, with the result that as of the date of the 
PILT Application it had total tax arrears (inclusive of penalties and 
interest) of $845,967.72. The total amount of real property tax arrears 
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owed by the Tenants (inclusive of penalties and interest) was 
$985,766.30. 

 
11. Canada 3000 Airlines Limited filed for bankruptcy on 
November 11, 2001; and Transportation Hospitality Enterprises Inc. 
ceased operations and was eventually dissolved on October 4, 2004. 
The City was unable to recover the outstanding taxes from the 
Tenants, which amounts it considers uncollectible. 

 
 

[18] With regard to amounts paid to Mississauga with respect to all the tenants of the GTAA at 

Pearson Airport, the Crown’s Memorandum of Fact and Law states the following: 

16. The taxes levied by Mississauga against the tenants of the 
GTAA at Pearson for the taxation years 2000, 2001, and 2002 were: 
$15,810.375; $15,905,889; and, $13,401,093 respectively. 

 

[19] The Crown’s Memorandum also describes the PILTs paid by the GTAA. It says: 

13. In addition to the taxes levied by Mississauga against tenants 
of the GTAA at Pearson such as Canada 3000 and THE, Mississauga 
also receives payments in lieu of taxes from the GTAA, in 
accordance with the Ontario Assessment Act Regulations. The 
payments in lieu of taxes vary from year to year based on the total 
number of enplaned and deplaned passengers (or passenger count) at 
Pearson. 
 

 
15. The payments in lieu of taxes paid by the GTAA to 
Mississauga for the taxation years 2000, 2001 and 2002 (based on 
passenger count) were: $22,671,645; $23,897,405; and, $24,919,249 
respectively. 
 

 
 

THE STANDARD OF REVIEW 
 

 
[20] In Dunsmuir v New Brunswick, 2008 SCC 9, [2008] 1 SCR 190 at paragraph 64, the 

Supreme Court of Canada said: 

The analysis must be contextual.  As mentioned above, it is 
dependent on the application of a number of relevant factors, 



 

9

including: (1) the presence or absence of a privative clause; (2) the 
purpose of the tribunal as determined by interpretation of enabling 
legislation; (3) the nature of the question at issue, and; (4) the 
expertise of the tribunal.  In many cases, it will not be necessary to 
consider all of the factors, as some of them may be determinative in 
the application of the reasonableness standard in a specific case. 

 

[21] I will consider each factor in turn. 

 

[22] The Act does not contain a privative clause, which suggests a reduced level of deference. 

The second factor suggests a similar conclusion. The decision under review did not involve the 

exercise of discretion on the part of the Minister. Rather, it dealt with whether the Act and its 

regulations grant the Minister the authority to make a PILT. I have also concluded that the nature of 

the question at issue suggests no deference. The question before the Court is one of statutory 

interpretation and is a pure question of law. Finally, the decision maker has no special expertise that 

would favour elevated deference. 

 

[23] I am mindful that, when decisions are allocated to administrative decision makers with 

expertise, reasonableness may be the appropriate standard of review if a body is interpreting its own 

legislation. However, in this case, the Decision did not involve expertise in the calculation of PILTs 

and was not made by a body interpreting its own statute. The Decision was, in fact, a repetition of 

an opinion provided by the Department of Justice. 

 

[24] In this regard, a letter from Public Works and Government Services Canada to Mississauga 

dated December 2, 2003 read in part: 
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In consideration of the unique circumstances surrounding this 
particular case, PWGSC has requested an opinion from Justice 
Canada concerning the PILT eligibility of the property in question. 
Specifically we had asked Justice to provide an opinion whether 
section 3.1 allowed us to make a PILT payment related to tax default 
of sub-tenants of the GTAA; and how section 3(1)(m) of the PILT 
regulations affects this. 
 
Justice Canada has advised us that due to section 3(1)m of the PILT 
regulations, sub-tenants of the GTAA cannot be considered “federal 
property” as defined in the Act. Justice also advises that section 3.1 
of the Act addresses real property leased from Her Majesty to a third 
party (GTAA), not real property which the GTAA subsequently sub-
leases to another party. I therefore must advise you that payments 
related to tax defaults of tenants of the GTAA cannot be made under 
the provisions of the PILT Act and its regulations. 

 

[25] For all these reasons, I have determined that correctness is the applicable standard of review. 

 

THE PARTIES’ POSITION 

 

[26] The parties’ submissions address the following topics: 

(i) the interpretation of the Act and its regulations; 

(ii) the Purpose clause; 

(iii) the Explanatory Letter; 

(iv) The Federal Court’s decision in Montréal (City) v Canada (Attorney General), 2007 FC 

702, 335 FTR 10 (the Montreal Decision). 
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THE APPLICANT’S POSITION 

 

(i) Statutory Interpretation 

 

[27] Mississauga begins by referring to paragraph 3(1)(m) of the regulations under the Act (the 

Regulation). It reads as follows: 

3. (1) The following classes of real property 
and immovables owned by Her Majesty in 
right of Canada and leased to or occupied by a 
person or a body, whether incorporated or not, 
that is not a department, are to be included in 
the definition “federal property” in subsection 
2(1) of the Act, for the purposes of the Act: 
 
[…] 

3. (1) Tout immeuble ou bien réel qui 
appartient à Sa Majesté du chef du Canada et 
qui est pris à bail ou occupé par une personne 
ou par un organisme autre qu’un ministère, 
constitué en personne morale ou non, est à 
classer, pour l’application de la Loi, comme 
propriété fédérale au sens du paragraphe 2(1) 
de la Loi, s’il appartient à l’une des catégories 
suivantes : 
 
[…] 
 

(m) any real property or immovable owned by 
Her Majesty and leased to a designated airport 
authority within the meaning of the Airport 
Transfer (Miscellaneous Matters) Act, 
 
(i) which is not sublet to or occupied by any 
person other than the designated airport 
authority or a receiver-manager in possession 
of the assets of the designated airport authority, 
or 
 
(ii) which is sublet to or occupied by Her 
Majesty. 

m) tout immeuble ou bien réel appartenant à Sa 
Majesté et pris à bail par une administration 
aéroportuaire désignée, au sens de la Loi 
relative aux cessions d’aéroports, qui, selon le 
cas : 
 
(i) n’est pas sous-loué à une personne autre que 
l’administration aéroportuaire désignée ou un 
séquestre-gérant en possession des éléments 
d’actif de l’administration aéroportuaire 
désignée ni occupé par une telle personne, 
 
(ii) est sous-loué par Sa Majesté du chef du 
Canada ou occupé par elle. 

 

[28] Mississauga says, and the Respondent agrees, that the Regulation means that real property 

owned by the Crown and leased to the GTAA is federal property under the definition in subsection 

2(1) of the Act if it is occupied by the GTAA or sublet by it to the Crown. The parties also agree 
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that the effect of the Regulation is that real property which is sublet by the GTAA to non-Crown 

third parties, such as the GTAA’s Tenants in this case, is not federal property under subsection 2(1) 

of the Act. The parties further agree that the Regulation does not give the Minister authority to make 

a PILT in respect of the GTAA’s Tenants’ tax arrears. 

 

[29] However, Mississauga says that the Regulation is not determinative of the issue of whether 

PILTs can be paid for the GTAA’s tax arrears because regard must also be had for paragraph 

2(3)(h) of the Act. It says: 

(3) For the purposes of the definition “federal 
property” in subsection (1), federal property  
does not include 
 
[…] 
 
(h) unless otherwise prescribed, any real 
property or immovable leased to or occupied 
by a person or body, whether incorporated or 
not, that is not a department. 

(3) Sont exclus de la définition de « propriété 
fédérale » au paragraphe (1) : 
 
[…] 
 
h) les immeubles et les biens réels pris à bail 
ou occupés par une personne ou par un 
organisme autre qu’un ministère, constitué ou 
non en personne morale, sauf exception prévue 
par règlement du gouverneur en conseil. 

 

[30] According to Mississauga, this provision, like the Regulation, also means that property that 

is sublet to non-Crown third parties such as the GTAA’s Tenants is not federal property. However, 

unlike the Regulation, paragraph 2(3)(h) of the Act provides for an exception when it says “unless 

otherwise prescribed”. 

 

[31] Mississauga then says that section 3.1 of the Act is the exception. According to Mississauga, 

because there is no dispute that the Conditions have been met in this case, the section deems the 

GTAA’s Tenants to be occupants of federal property. The provision says: 

3.1 Real property and immovables referred to in 
paragraph 2(3)(h) are deemed to be federal 

3.1 Les immeubles et biens réels visés à l’alinéa 
2(3)h) sont réputés être des propriétés fédérales 
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property for a taxation year if 
 
(a) as of the day following the last day of the 
taxation year, all or part of the real property tax 
or the frontage or area tax on the property for 
that taxation year remains unpaid; and 
 
(b) the Minister is of the opinion that the taxing 
authority has made all reasonable efforts to 
collect the tax and there is no likelihood that the 
authority will ever be able to collect it. 

pour une année d’imposition donnée si les 
conditions suivantes sont remplies : 
 
a) tout ou partie de l’impôt foncier ou de l’impôt 
sur la façade ou sur la superficie est en 
souffrance le jour suivant la fin de l’année 
d’imposition; 
 
b) le ministre est d’avis que l’autorité taxatrice a 
pris les mesures raisonnables pour percevoir 
l’impôt et qu’il est impossible qu’elle puisse le 
faire. 

 

(ii) The Purpose Clause 

 

[32] Mississauga also relies on the Purpose Clause in support of its position that PILTs may be 

paid in respect of the GTAA’s Tenants’ unpaid real property taxes. It reads: 

2.1 The purpose of this Act is to provide for the 
fair and equitable administration of payments in 
lieu of taxes. 

2.1 La présente loi a pour objet l’administration 
juste et équitable des paiements versés en 
remplacement d’impôts. 

 

[33] Mississauga says that it is prejudiced in its efforts to collect real estate tax arrears from the 

GTAA’s Tenants because they occupy land owned by the Crown. Accordingly, it cannot sell the 

property to discharge the tax debt. This situation, it says, is unfair and the Purpose Clause entitles it 

to a statutory interpretation that produces a fair result. 

 

(iii) The Explanatory Letter 

 

[34] With regard to the Explanatory Letter, Mississauga says that reference in the heading to 

“Third Party Tenants of the Crown” is not conclusive because the Explanatory Letter also uses the 

language of paragraph 2(3)(h) of the Act (i.e., “leased to or occupied by”) and speaks broadly of the 
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difficulties caused when federal property is leased to or occupied by a third party. As well, 

Mississauga notes there is a shorter heading which simply reads “Third Party Defaults” and does 

not indicate that the third party must be a tenant of the Crown. Further, the narrative which follows 

the heading again speaks broadly of tenants or occupants on Crown property and Mississauga says 

that that language clearly encompasses the GTAA’s Tenants. Mississauga therefore submits that the 

Explanatory Letter supports its interpretation of the Act. 

 

(iv) The Montreal Decision 

 

[35] Lastly, Mississauga relies on the conclusions reached by Mr. Justice Luc Martineau in the 

Montreal Decision. In that case, he considered whether the Minister had authority to make PILTs in 

connection with property tax arrears owed by defaulting non-Crown tenants of the ADM in Quebec. 

He concluded that paragraph 2(3)(h) of the Act included sublet property and that section 3.1 of the 

Act therefore applied to deem the property of defaulting tenants of the ADM to be federal property. 

This meant that PILTs could be made. 

 

[36] At paragraph 46 of his decision, Mr. Justice Martineau said: 

There is no doubt that the immovables and real property leased to 
ADM are generally excluded from the definition of “federal 
property” by paragraph 2(3)(h) of the PLTA, which covers “unless 
otherwise prescribed, any real property or immovable leased to or 
occupied by a person or body, whether incorporated or not, that is 
not a department” [emphasis added]. However, the expression 
“leased to or occupied” [emphasis added] must be given an 
interpretation that is consistent with the plain meaning of the words 
chosen by Parliament and with the general purpose of the PLTA. In 
this case, both lessees and sub-lessees are included in the scope of 
paragraph 2(3)(h) of the PLTA, which is consistent with the terms 
“leased” and “occupied.” However, section 3.1 of the PLTA provides 
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that real property and immovables referred to in paragraph 2(3)(h) 
are deemed to be federal property for a taxation year if certain 
conditions are met, as is the case here. 

[my emphasis] 

[37] At paragraph 48, he also said: 

…However, one must not lose sight of the purpose of the PLTA, 
which is to “provide for the fair and equitable administration of 
payments in lieu of taxes” (section 2.1 of the PLTA). Needless to 
say, the applicant cannot obtain the judicial sale of an immovable or 
real property belonging to Her Majesty which is leased to or 
occupied by a third party which has defaulted on the payment of its 
real property tax bill. In such a situation, it is unfair that the taxing 
authority cannot receive a PILT. The fact that the Minister has signed 
a lease with the designated airport administration rather than with the 
defaulting sub-lessee or occupant seems to me to be an irrelevant 
external factor for the purposes of applying sections 3 and 3.1 of the 
PLTA… 

 

[38] Mississauga submits that, because the Crown initially appealed the Montreal Decision and 

then discontinued the appeal, the decision is good law and should be applied in this case. 

 

THE RESPONDENT’S POSITION 

 (i) Statutory Interpretation 

 

[39] The Crown also opens its submissions with the Regulation. However, unlike Mississauga, 

the Respondent says that the Regulation is dispositive. It says that, properly read, it means that 

airport property which is sublet by persons other than the Crown can never be federal property 

under the Act. 

 

[40] The Respondent also says that paragraph 2(3)(h) and section 3.1 of the Act do not come into 

play because property included under the former is only brought into the latter if it has not been 
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“otherwise prescribed”. In this case, because property sublet by airport authorities to non-Crown 

tenants has been otherwise prescribed in the Regulation, it does not fall under paragraph 2(3)(h) and 

cannot therefore be included under section 3.1. 

 

[41] The Respondent also notes that section 3.1 does not mention sub-tenants or sub-lessees and 

should not be construed to include them because the Act makes it clear that PILTs are only 

authorized for property which the Crown controls. 

 

(ii) The Purpose Clause 

 

[42] The Respondent did not make submissions about this provision of the Act. 

 

(iii) The Explanatory Letter 

 

[43] The Respondent submits that the Explanatory Letter makes it clear that section 3.1 was 

intended to apply only to tenants who leased directly from the Crown and to parties who occupied 

Crown property under license. It says that the heading “Third Party Tenants of the Crown” and the 

text of the clause by clause analysis which speaks of “tenants of the Government of Canada” make 

it clear that PILTs are not authorized for parties who do not lease directly from the Crown. 
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(iv) The Montreal Decision 

 

[44] The Crown says that it withdrew its appeal from the Montreal Decision because, although it 

did not agree with the reasons, it agreed with the result to the effect that PILTs were authorized for 

tenants of the ADM. Counsel says the Crown agreed with this result because Quebec legislation 

provides that the ADM is not a tenant of the Crown. This means that leases between the ADM and 

its tenants are treated as leases made directly with the Crown and that section 3.1 of the Act 

therefore applies so that PILTs can be made when the Conditions are met. 

 

[45] The relevant Quebec legislation is entitled the Act respecting aéroports de Montréal, SQ 

1991, c 106. It provides in section 2 that, for municipal taxation purposes, the ADM cannot be a 

lessee, an occupant or the owner of an immovable. As well, pursuant to section 204.1.1 of the Act 

respecting municipal taxation, RSQ, c F-2.1, the ADM is exempt from paying municipal taxes if 

PILTs are paid by the Crown. 

 

[46] However, the Respondent says that the situation is different in Ontario because the GTAA is 

a lessee of the Crown and its tenants are not tenants of the Crown. Further, the GTAA is a taxable 

entity and is only given an exemption from municipal taxes provided it makes payments in lieu 

thereof based on passenger counts pursuant to the regulations to the Assessment Act, O Reg 282/98. 

 

[47] The Respondent’s position is that section 3.1 of the Act only applies to land leased by or 

occupied under licence from the federal government and that to interpret it to include non-Crown 
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sub-lessees of the GTAA would impose unforeseen and unmanageable potential liability for PILTs 

on the federal government with regard to parties with whom the Crown has no relationship.  

 

CONCLUSIONS 

 

(i) Statutory Interpretation 

 

[48] I was not persuaded by either party’s approach to this issue. In my view, the analysis should 

start with the Act rather than with the Regulation. 

 

[49] The phrase “unless otherwise prescribed” in paragraph 2(3)(h) of the Act directs the reader 

to look elsewhere for a provision which says that property leased to non-Crown third parties is 

included in the definition of “federal property”. 

 

[50] When this exercise is undertaken, one such inclusion is found. The Regulation includes 

property leased by designated airport authorities such as the GTAA in the definition of “federal 

property”. However, by reason of subparagraph 3(1)(m)(i) of the Regulation, this inclusion does not 

cover non-Crown tenants of airport authorities so they are not within the meaning of “otherwise 

prescribed” in paragraph 2(3)(h). This means their property is not federal property and they remain 

excluded within the meaning of 2(3)(h) because, in my view, the language “leased to or occupied by 

a person or body” is not limited to licensed occupants and is broad enough to include sub-lessees. 
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[51] Because the GTAA’s Tenants are not “otherwise prescribed”, section 3.1 of the Act applies 

and, because the Conditions have been met in this case, it deems the GTAA’s Tenants’ property to 

be federal property. This means that PILTs are authorized for the GTAA’s Tenants. 

 

[52] In reaching this conclusion, I have rejected the interpretation of “unless otherwise 

prescribed” advanced by the Crown. It appears to interpret the phrase to mean “unless referred to 

elsewhere”. While it is true that the Regulation refers to third party tenants of an airport authority, it 

does not include them in the definition of federal property. Instead, it excludes them. 

 

(ii) The Purpose Clause 

 

[53] The Supreme Court of Canada commented on this clause in Montréal (City) v. Montreal 

Port Authority, supra at paragraph 43. There it said: 

Although the Act confirms both the principle that federal property is 
immune from taxation and the voluntary nature of payments in lieu, 
the intention of that the calculation of such payments would be 
consistent with the objective of equity and fairness in dealing with 
Canadian municipalities. 

 

[54] Mississauga asks me to interpret it more broadly to justify extending the reach of the 

legislation to solve its collections problem by including non-Crown tenants of airport authorities in 

the definition of federal property. However, in my view, the Purpose Clause deals with calculations 

and not collections. Therefore, in this case, it does not assist in the interpretation of the Act. 
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(iii) The Explanatory Letter 

 

[55] Before section 3.1 was added to the Act, the situation regarding PILTs for tenants on Crown 

land was as follows: 

•  If the Crown land was an airport operated by Transport Canada, PILTs were not payable on 

premises leased to non-Crown third parties (see 2(3)(h) of the Act); 

•  If the Crown land was an airport operated by a designated airport authority, PILTs were not 

payable on premises sublet by the authority to non-Crown third parties (see the Regulation). 

•  If the Crown land was not an airport, PILTs were not payable on premises leased to non-

Crown third parties (see 2(3)(h) of the Act). 

 
[56] Against this background, it is important to note that the Explanatory Letter which describes 

the rationale for section 3.1 of the Act, was written to all taxing authorities which hosted federal 

properties including airports. This suggests that section 3.1 applies to third party tenants of airport 

authorities. 

 

[57] Indeed, the Explanatory Letter shows at page 2 that it deals with both third party tenants of 

the Crown and third party tenants on Crown property. The latter would include the GTAA’s 

Tenants and this makes sense as the rationale for making PILTs under section 3.1 is the same for the 

tenants of the Crown and subtenants of airport authorities. 

 

[58] The Analysis also deals with both tenants of the Crown and tenants on Crown property. The 

former are mentioned under the heading Rationale and the latter are discussed in the Comment. The 

use of the word “some” in the passage entitled “Purpose” is, in my view, reference to the fact that 
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only property which meets the Conditions in section 3.1 will be eligible for PILTs. It does not mean, 

as the Crown suggests, that third party tenants of airport authorities are excluded from the ambit of 

section 3.1. 

 

(iv) The Montreal Decision 

 

[59] I accept the Crown’s explanation for its withdrawal of its appeal of the Montreal Decision 

and have therefore considered its submission that, although the decision was correct, the reasoning 

should not be followed. 

 

[60] As my conclusions show, I agreed with Mr. Justice Martineau when he said that the 

language of paragraph 2(3)(h) of the Act was broad enough to include both lessees and sub-lessees. 

However the balance of my decision is based on my own conclusions. 

 

[61] For all these reasons, this application will be allowed with costs to Mississauga. 
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JUDGMENT 
 

THIS COURT ORDERS AND ADJUDGES that the application is hereby allowed with costs to 

the Applicant. 

 

 

“Sandra J. Simpson” 
Judge 
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SCHEDULE “A” 
 
THE ACT 

 
2.1 The purpose of this Act is to provide 

for the fair and equitable administration of 
payments in lieu of taxes. 
 

 

2.1 The purpose of this Act is to provide 
for the fair and equitable administration of 
payments in lieu of taxes. 
 

2. (3) For the purposes of the definition 
“federal property” in subsection (1), federal 
property does not include 
 
[…] 
 

(h) unless otherwise prescribed, any real 
property or immovable leased to or occupied 
by a person or body, whether incorporated or 
not, that is not a department. 

2. (3) Sont exclus de la définition de 
« propriété fédérale » au paragraphe (1) : 
 

[…] 
 

h) les immeubles et les biens réels pris à 
bail ou occupés par une personne ou par un 
organisme autre qu’un ministère, constitué 
ou non en personne morale, sauf exception 
prévue par règlement du gouverneur en 
conseil. 

 
3.1 Real property and immovables 

referred to in paragraph 2(3)(h) are deemed 
to be federal property for a taxation year if 

 
(a) as of the day following the last day of the 
taxation year, all or part of the real property 
tax or the frontage or area tax on the 
property for that taxation year remains 
unpaid; and 
(b) the Minister is of the opinion that the 
taxing authority has made all reasonable 
efforts to collect the tax and there is no 
likelihood that the authority will ever be able 
to collect it 

 

3.1 Les immeubles et biens réels visés à 
l’alinéa 2(3)h) sont réputés être des 
propriétés fédérales pour une année 
d’imposition donnée si les conditions 
suivantes sont remplies : 

 
a) tout ou partie de l’impôt foncier ou de 
l’impôt sur la façade ou sur la superficie est 
en souffrance le jour suivant la fin de l’année 
d’imposition; 
b) le ministre est d’avis que l’autorité 
taxatrice a pris les mesures raisonnables pour 
percevoir l’impôt et qu’il est impossible 
qu’elle puisse le faire. 

 
THE REGULATION 
 

 

3. (1) The following classes of real property 
and immovables owned by Her Majesty in 
right of Canada and leased to or occupied by 
a person or a body, whether incorporated or 
not, that is not a department, are to be 
included in the definition “federal property” 
in subsection 2(1) of the Act, for the 
purposes of the Act: 

3. (1) Tout immeuble ou bien réel qui 
appartient à Sa Majesté du chef du Canada et 
qui est pris à bail ou occupé par une 
personne ou par un organisme autre qu’un 
ministère, constitué en personne morale ou 
non, est à classer, pour l’application de la 
Loi, comme propriété fédérale au sens du 
paragraphe 2(1) de la Loi, s’il appartient à 
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[…] 
 
(m) any real property or immovable owned 
by Her Majesty and leased to a designated 
airport authority within the meaning of the 
Airport Transfer (Miscellaneous Matters) 
Act, 
(i) which is not sublet to or occupied by any 
person other than the designated airport 
authority or a receiver-manager in 
possession of the assets of the designated 
airport authority, or 
(ii) which is sublet to or occupied by Her 
Majesty. 
 

l’une des catégories suivantes : 
 
[…] 
 
m) tout immeuble ou bien réel appartenant à 
Sa Majesté et pris à bail par une 
administration aéroportuaire désignée, au 
sens de la Loi relative aux cessions 
d’aéroports, qui, selon le cas : 
(i) n’est pas sous-loué à une personne autre 
que l’administration aéroportuaire désignée 
ou un séquestre-gérant en possession des 
éléments d’actif de l’administration 
aéroportuaire désignée ni occupé par une 
telle personne, 
(ii) est sous-loué par Sa Majesté du chef du 
Canada ou occupé par elle. 
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