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INTRODUCTION

[1] This application deals with the question of whether the Minister of Public Works and
Government Services Canada (the Minister) has the authority, pursuant to the Paymentsin Lieu of
Taxes Act, RSC 1985, ¢ M-13 (the Act), to make apayment in lieu of rea property taxes (aPILT)
to the City of Mississauga (Mississauga) in respect of real property taxes that were not paid to

Mississauga by two former tenants of the Greater Toronto Airport Authority (GTAA).



[2] Since PILTs can only be made with respect to property defined as“federa property” under
the Act, the answer to the above question depends on whether the property formerly occupied by the

tenants of the GTAA isincluded in the Act’ s definition of federal property.

[3] The GTAA isaprivate corporation. On December 2, 1996, it entered into a 60-year ground
lease with the Federal Crown for Toronto’s Lester B. Pearson International Airport (Pearson
Airport). The lease describes the GTAA asthe “tenant” and the Crown as the “landlord”. Once the
lease was signed, the GTAA itself occupied approximately 88% of the airport premises and sublet
the balance to avariety of businesses including an airline known as Canada 3000 and a company
called Transportation Hospitality Enterprises Inc. (THE). Together they will be described asthe

GTAA’s Tenants.

[4] The GTAA'’s Tenants defaulted on their real property tax payments to Mississauga and it
applied for PILTs. However, in adecision dated July 27, 2009, the Minister concluded that he did
not have authority to make PILTs (the Decision). The Decision said:

The authority of the Minister of Public Works and Government
Services under the Paymentsin Lieu of Taxes Act to make payments
inlieu of unpaid tenant taxes does not extend to propertiesin Ontario
leased by the federal government to adesignated airport authority,
and subsequently sublet by the designated airport authority to athird

party.



THE HISTORY OF THE ACT

[5] Therationale for the Act and its legidative history are among the topics discussed by the
Supreme Court of Canadain Montréal (City) v Montreal Port Authority, 2010 SCC 14, [2010] 1
SCR 427. Therein, the Supreme Court observes that section 125 of the Constitution Act, 1867
provides, in part, that property of the Canadian Government isimmune from taxation by other
levels of government, and that the authority to make PILTs was established to enable the Federal
Government to compensate municipalities for the services they provide to Federal Government
properties across Canada. The PILT scheme was introduced in the Municipal Grants Regulations,
SOR/50-54, which wereinitially made under the Appropriation Act, No 7, 1949, SC 1949, c 42.
Then, in 1951, the Federal Government passed the Municipal Grants Act, SC 1951, ¢ 54. In that
legidation, “federa property” was defined asrea property owned by His Mgjesty in right of
Canadabut did not include real property leased to a tenant from whom, by reason of the tenant’s

interest that real property, amunicipal taxing authority could collect real estate tax.

[6] The same language was found in the 1970 Revised Statutes of Canada s Municipal Grants

Act. It was not a new act but rather a consolidation. It was repealed in 1992.

[7] Then, in the Municipal Grants Act, 1980, which came into force on July 17, 1980, the
wording changed so that federal property did not include “ except where otherwise prescribed, any
real property leased to or occupied by a person or a body, whether incorporated or not, that is not a

department.”



[8] A revised version of the Municipal Grants Act, 1980 appeared in RSC 1985, ¢ M-13. It
included an amended definition of federal property, which was split between the inclusions (now in
subsection 2(1)) and the exclusions (now in subsection 2(3)). The language, which excluded
premises leased to third parties, was amended dightly to read asfollows: “For the purposes of the
definition ‘federa property’ in subsection (1), federal property does not include, unless otherwise
prescribed, any real property or immovable leased or occupied by a person or body, whether
incorporated or not, that is not a department.” Thisis the language currently found in paragraph
2(3)(h) of the Act and it meansthat, if the Crown leases to athird party, the Minister has no

authority to make a payment in lieu of the tenant’ s taxes.

[9] In the early 1990s, the Federal Government decided to transfer the operation of severa of
Canada s airports from Transport Canada to private companies known as airport authorities. The
transfers were to be accomplished by leasing the airportsto the authorities. Pierre Elliot Trudeau
International Airport and Mirabel Airport, in the province of Quebec, were the first to be leased.
The lessor was Transport Canada and the lessee was the airport authority known as Aéroports de

Montréal (ADM). ADM took control of the two airports on August 1, 1992.

[10] Asnoted above, the Act provided that real property leased by the Crown to third parties was
not federal property. However, this rule was modified in the case of airport authorities. On

August 27, 1992, the regulations under the Act were amended to add what now appears as
paragraph 3(1)(m) of the Paymentsin Lieu of Taxes Regulations, SOR/81-29. This paragraph says

that property which is owned by the Crown and leased to a designated airport authority is*“federal



property” under the Act, but only if it is occupied by the airport authority. It aso saysthat, if

property is sublet by an airport authority, it isfederal property only if the sub-tenant is the Crown.

[11] Eight yearslater, on May 31, 2000, An Act to amend the Municipal Grants Act, SC 2000, ¢
8 changed the name of the legidation to the Paymentsin Lieu of Taxes Act and added two sections.
Thefirst was section 2.1 (the Purpose Clause) and the second was section 3.1 which said that, if
certain conditions were met (the Conditions), property leased to third parties would be deemed to be

federal property sothat aPILT could be made.

[12] For ease of reference, the relevant provisions of the current Act and the text of paragraph

3(1)(m) of the regulations are attached hereto as Schedule “A”.

[13] OnJdune7, 2002, just after the amendments made in 2000 came into force, the Director of
PILTswroteto al the taxing authorities in Canada which played host to federal properties and
provided them with an explanation for the introduction of section 3.1 (the Explanatory L etter).
Under the heading “ Third Party Tenants of the Crown”, it noted that federa property that was
leased to or occupied by athird party ceased to be eligible for aPILT and acknowledged that
municipalities were having problems collecting arrears when third party tenants defaulted on their
tax obligations because they could not sell Crown property to recover the arrears. The letter
indicated that this problem had been addressed by the amendment to the Act, and stated the
following under the heading “ Third Party Tenants of the Crown”:

Asyou are aware, when federal property isleased to, or occupied by,

athird party, that property is no longer eigiblefor aPILT payment,

and the tenant or occupant isliable for payment of the property taxes

as though they were the owner of the property. This gave rise to two
circumstances that posed problemsto you: situations of tax defaults



were difficult for you to address; and, it was administratively
inefficient, at best, to react to short-term tenancies. The
improvements to the Act and Regulations address both
circumstances.

[14]  Further, the Explanatory letter said the following under the heading “ Third Party Defaults’:

In the circumstance where atenant or occupant on Crown property
defaults on their tax obligations to you, if you have made every
reasonable effort to collect the tax debt and, in the opinion of our
Minister, it isunlikely that the outstanding taxes are collectable, the
Minister may make apayment in lieu of taxes on the area that was
occupied by them.

[15] The Explanatory Letter aso enclosed a clause by clause analysis of the amendments to the
Act (the Analysis). It included the following statements about section 3.1
Purpose
To expand the definition of “federal property” by providing authority
for the Minister to exercise discretion to make payments on some
tenant occupied property.
Rationae
In the private sector, it is aways the owner’ s obligation to ensure that
property taxes are paid, regardless of any contractual agreements
which may exist between owner and tenant. The government is of
the opinion that it is not reasonable for municipal taxpayers to bear
the burden of tax defaults by tenants of the Government of Canada.
Comments
This amendment addresses the municipal concernsthat revenueis
lost when tenants on federal property default on their tax obligations,

or federal property is occupied by tenants for terms too short to allow
taxing authorities to assess and tax the occupants.

[16] The Explanatory Letter and the Analysis for subsection 3.1 are attached hereto as Schedule

B.



MISSISSAUGA’'SREVENUES FROM PEARSON AIRPORT

[17] Mississauga s Memorandum of Fact and Law provides a useful discussion of thistopic asit
relates to payments made by the GTAA and its tenants. The relevant paragraphs are reproduced

below:

[..]

3. Under the applicable legidation, the City has two distinct
sources of revenue with respect to the Airport lands:

0] the portions of the Airport lands occupied directly by the
GTAA are exempted from taxation under the Ontario
Assessment Act on condition that the GTAA directly paysto
the City certain paymentsin lieu of taxes calculated on the
basis of a per passenger formula prescribed by regulation;
and

(i) the portions of the Airport lands that are occupied by third
party tenants (not the GTAA) are subject to taxation, and the
third party tenants are liable to pay the applicable property
taxes.

[..]

9. The[GTAA’S] Tenants premises were assessed in
accordance with section 3 and 18 of the Assessment Act and the
properties were levied taxes in accordance with the provisions of the
former Municipal Act for the 2000, 2001 and 2002 taxation yesars.

10.  TheCity forwarded tax billsto the[GTAA’s] Tenantsfor the
pertinent taxation yearsin accordance with the requirements of the
Municipal Act. Canada 3000 Airlines Limited failed to pay red
property taxes for the taxation years 2001 and 2002, with the result
that as of the date of the PILT Application it had total tax arrears
(inclusive of penalties and interest) of $139,798.58. Transportation
Hospitality Enterprises Inc. failed to pay real property taxesfor the
taxation years 2000 and 2001, with the result that as of the date of the
PILT Application it had total tax arrears (inclusive of penalties and
interest) of $845,967.72. The total amount of real property tax arrears



owed by the Tenants (inclusive of penalties and interest) was
$985,766.30.

11.  Canada 3000 Airlines Limited filed for bankruptcy on
November 11, 2001; and Transportation Hospitality EnterprisesInc.
ceased operations and was eventually dissolved on October 4, 2004.
The City was unable to recover the outstanding taxes from the
Tenants, which amounts it considers uncollectible.

[18]  With regard to amounts paid to Mississauga with respect to all the tenants of the GTAA at
Pearson Airport, the Crown’s Memorandum of Fact and Law states the following:

16. Thetaxes levied by Mississauga against the tenants of the
GTAA at Pearson for the taxation years 2000, 2001, and 2002 were:
$15,810.375; $15,905,889; and, $13,401,093 respectively.

[19] The Crown’s Memorandum also describesthe PILTs paid by the GTAA. It says.

13. In addition to the taxes levied by Mississauga against tenants
of the GTAA at Pearson such as Canada 3000 and THE, Mississauga
also receives paymentsin lieu of taxesfromthe GTAA, in
accordance with the Ontario Assessment Act Regulations. The
paymentsin lieu of taxes vary from year to year based on the total
number of enplaned and deplaned passengers (or passenger count) at
Pearson.

15.  Thepaymentsin lieu of taxes paid by the GTAA to
Mississauga for the taxation years 2000, 2001 and 2002 (based on
passenger count) were: $22,671,645; $23,897,405; and, $24,919,249
respectively.

THE STANDARD OF REVIEW

[20]  In Dunsmuir v New Brunswick, 2008 SCC 9, [2008] 1 SCR 190 at paragraph 64, the
Supreme Court of Canada said:

The analysis must be contextual. As mentioned above, it is
dependent on the application of anumber of relevant factors,



including: (1) the presence or absence of a privative clause; (2) the
purpose of the tribunal as determined by interpretation of enabling
legidation; (3) the nature of the question at issue, and; (4) the
expertise of thetribunal. In many cases, it will not be necessary to
consider al of the factors, as some of them may be determinativein
the application of the reasonableness standard in a specific case.

[21] | will consider each factor in turn.

[22] The Act does not contain a privative clause, which suggests areduced level of deference.
The second factor suggests asimilar conclusion. The decision under review did not involve the
exercise of discretion on the part of the Minister. Rather, it dealt with whether the Act and its
regulations grant the Minister the authority to make aPILT. | have also concluded that the nature of
the question at issue suggests no deference. The question before the Court is one of statutory
interpretation and is a pure question of law. Finally, the decision maker has no special expertise that

would favour €levated deference.

[23] | am mindful that, when decisions are alocated to administrative decision makers with
expertise, reasonableness may be the appropriate standard of review if abody isinterpreting its own
legidation. However, in this case, the Decision did not involve expertise in the calculation of PILTs
and was not made by a body interpreting its own statute. The Decision was, in fact, arepetition of

an opinion provided by the Department of Justice.

[24] Inthisregard, aletter from Public Works and Government Services Canadato Mississauga

dated December 2, 2003 read in part:



[25]

10

In consideration of the unique circumstances surrounding this
particular case, PWGSC has requested an opinion from Justice
Canada concerning the PILT dligibility of the property in question.
Specifically we had asked Justice to provide an opinion whether
section 3.1 alowed usto make a PILT payment related to tax default
of sub-tenants of the GTAA; and how section 3(1)(m) of the PILT
regulations affectsthis.

Justice Canada has advised us that due to section 3(1)m of the PILT
regulations, sub-tenants of the GTAA cannot be considered “federal
property” as defined in the Act. Justice also advises that section 3.1
of the Act addresses real property leased from Her Mgesty to athird
party (GTAA), not real property which the GTAA subsequently sub-
leases to another party. | therefore must advise you that payments
related to tax defaults of tenants of the GTAA cannot be made under
the provisions of the PILT Act and its regulations.

For al these reasons, | have determined that correctness is the applicable standard of review.

THE PARTIES POSITION

[26]
0]
(i1)
(iii)
(iv)

The parties’ submissions address the following topics:
the interpretation of the Act and its regulations;
the Purpose clause;
the Explanatory L etter;
The Federa Court’ s decision in Montréal (City) v Canada (Attorney General), 2007 FC

702, 335 FTR 10 (the Montreal Decision).



THE APPLICANT'SPOSITION

(i) Statutory Interpretation

11

[27] Mississauga begins by referring to paragraph 3(1)(m) of the regulations under the Act (the

Regulation). It reads as follows:

3. (1) Thefollowing classes of real property
and immovables owned by Her Majesty in
right of Canada and leased to or occupied by a
person or a body, whether incorporated or not,
that is not a department, are to be included in
the definition “federal property” in subsection
2(1) of the Act, for the purposes of the Act:

[...]

(m) any real property or immovable owned by
Her Majesty and leased to a designated airport
authority within the meaning of the Airport
Transfer (Miscellaneous Matters) Act,

(i) which is not sublet to or occupied by any
person other than the designated airport
authority or areceiver-manager in possession
of the assets of the designated airport authority,
or

(i) which is sublet to or occupied by Her
Majesty.

[28]

3. (1) Tout immeuble ou bien réel qui
appartient a SaMajesté du chef du Canada et
qui est prisabail ou occupé par une personne
OU par un organisme autre qu’ un ministere,
constitué en personne morale ou non, est a
classer, pour I’ application de laLoi, comme
propriété fédérale au sens du paragraphe 2(1)
delalLoi, sil appartient al’ une des catégories
suivantes :

[...]

m) tout immeuble ou bien réel appartenant a Sa
Majesté et pris abail par une administration
aéroportuaire désignée, au sensdelaLoi
relative aux cessions d’ aéroports, qui, selon le
cas:

() N’ est pas sous-loué a une personne autre que
I” admi ni stration aéroportuaire désignée ou un
séquestre-gérant en possession des € éments

d actif de |’ administration aéroportuaire
désignée ni occupé par une telle personne,

(i1) est sous-loué par Sa Majesté du chef du
Canada ou occupé par €lle.

Mississauga says, and the Respondent agrees, that the Regulation means that real property

owned by the Crown and leased to the GTAA isfedera property under the definition in subsection

2(1) of the Act if it isoccupied by the GTAA or sublet by it to the Crown. The parties also agree
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that the effect of the Regulation isthat real property which issublet by the GTAA to non-Crown
third parties, such asthe GTAA’s Tenantsin this case, is not federal property under subsection 2(1)
of the Act. The parties further agree that the Regulation does not give the Minister authority to make

aPILT inrespect of the GTAA’s Tenants tax arrears.

[29] However, Mississauga saysthat the Regulation is not determinative of the issue of whether
PILTs can be paid for the GTAA’ stax arrears because regard must also be had for paragraph
2(3)(h) of the Act. It says:

(3) For the purposes of the definition “federal  (3) Sont exclus de la définition de « propriété

property” in subsection (1), federal property fédérale » au paragraphe (1) :
does not include
[.]

[...]

h) lesimmeubles et les biens réels pris a bail
(h) unless otherwise prescribed, any real OU OCCUPES par une personne ou par un
property or immovable leased to or occupied organisme autre qu’ un ministere, constitué ou
by a person or body, whether incorporated or non en personne morale, sauf exception prévue
not, that is not a department. par réglement du gouverneur en conseil.
[30] According to Mississauga, this provision, like the Regulation, also means that property that
is sublet to non-Crown third parties such asthe GTAA’s Tenantsis not federal property. However,

unlike the Regulation, paragraph 2(3)(h) of the Act provides for an exception when it says* unless

otherwise prescribed”.

[31] Mississaugathen saysthat section 3.1 of the Act isthe exception. According to Mississauga,
because there is no dispute that the Conditions have been met in this case, the section deemsthe
GTAA’s Tenants to be occupants of federa property. The provision says:

3.1 Redl property and immovablesreferredtoin - 3.1 Lesimmeubles et biensréglsvisésal’ dinéa
paragraph 2(3)(h) are deemed to be federa 2(3)h) sont réputés étre des propriétés fédérales
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property for ataxation year if pour une année d' imposition donnée s les
conditions suivantes sont remplies:

(a) as of the day following the last day of the

taxation year, dl or part of thereal property tax &) tout ou partie de I’imp6t foncier ou de I’ imp6t

or the frontage or area tax on the property for sur lafagade ou sur lasuperficie est en
that taxation year remains unpaid; and souffrance lejour suivant lafin del’ année
d imposition;
(b) the Minister is of the opinion that the taxing
authority has made al reasonable effortsto b) le ministre est d' avis que I’ autorité taxatrice a
collect the tax and thereisno likelihood that the  prisles mesures raisonnables pour percevoir
authority will ever be ableto collect it. I"impdt et qu'il est impossible qu' elle puissele
faire.

(i) The Purpose Clause

[32] Mississaugaaso relieson the Purpose Clause in support of its position that PILTs may be
paid in respect of the GTAA’s Tenants unpaid real property taxes. It reads:

2.1 The purpose of thisAct isto providefor the 2.1 Laprésente loi apour objet I’ administration
fair and equitable administration of paymentsin  juste et équitable des paiements versés en

lieu of taxes. remplacement d’ impats.

[33] Mississaugasaysthat it isprejudiced inits effortsto collect red estate tax arrears from the
GTAA’s Tenants because they occupy land owned by the Crown. Accordingly, it cannot sell the

property to discharge the tax debt. This Situation, it says, isunfair and the Purpose Clause entitlesit

to a statutory interpretation that produces afair resuilt.

(iii)  TheExplanatory L etter

[34] Withregard to the Explanatory Letter, Mississauga says that reference in the heading to

“Third Party Tenants of the Crown” is not conclusive because the Explanatory L etter also usesthe

language of paragraph 2(3)(h) of the Act (i.e., “leased to or occupied by”) and speaks broadly of the
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difficulties caused when federal property isleased to or occupied by athird party. Aswell,
Mississauga notes there is a shorter heading which ssmply reads“ Third Party Defaults’ and does
not indicate that the third party must be atenant of the Crown. Further, the narrative which follows
the heading again speaks broadly of tenants or occupants on Crown property and Mississauga says
that that language clearly encompasses the GTAA'’s Tenants. Missi ssauga therefore submits that the

Explanatory Letter supportsitsinterpretation of the Act.

(iv)  TheMontreal Decision

[35] Ladtly, Mississaugarelies on the conclusions reached by Mr. Justice Luc Martineau in the
Montreal Decision. In that case, he considered whether the Minister had authority to make PILTsin
connection with property tax arrears owed by defaulting non-Crown tenants of the ADM in Quebec.
He concluded that paragraph 2(3)(h) of the Act included sublet property and that section 3.1 of the
Act therefore applied to deem the property of defaulting tenants of the ADM to be federa property.

This meant that PILTs could be made.

[36] At paragraph 46 of hisdecision, Mr. Justice Martineau said:

Thereis no doubt that the immovables and real property leased to
ADM are generally excluded from the definition of “federa
property” by paragraph 2(3)(h) of the PLTA, which covers“unless
otherwise prescribed, any real property or immovable |eased to or
occupied by a person or body, whether incorporated or not, that is
not a department” [emphasis added]. However, the expression
“leased to or occupied” [emphasis added] must be given an
interpretation that is consistent with the plain meaning of the words
chosen by Parliament and with the generd purpose of the PLTA. In
this case, both |essees and sub-lessees are included in the scope of
paragraph 2(3)(h) of the PLTA, which is consistent with the terms
“leased” and “occupied.” However, section 3.1 of the PLTA provides
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that real property and immovables referred to in paragraph 2(3)(h)
are deemed to be federal property for ataxation year if certain
conditions are met, asisthe case here.

[my emphasig]
[37] At paragraph 48, he also said:
...However, one must not lose sight of the purpose of the PLTA,
which isto “provide for the fair and equitable administration of
paymentsin lieu of taxes’ (section 2.1 of the PLTA). Needlessto
say, the applicant cannot obtain the judicial sale of an immovable or
real property belonging to Her Mgjesty which isleased to or
occupied by athird party which has defaulted on the payment of its
real property tax hill. In such asituation, it isunfair that the taxing
authority cannot receive aPILT. The fact that the Minister has signed
alease with the designated airport administration rather than with the
defaulting sub-lessee or occupant seemsto meto be an irrdevant

external factor for the purposes of applying sections 3 and 3.1 of the
PLTA...

[38] Mississauga submitsthat, because the Crown initially appealed the Montreal Decision and

then discontinued the apped, the decision is good law and should be applied in this case.

THE RESPONDENT’SPOSITION

0] Statutory I nterpretation

[39] The Crown also opensits submissions with the Regulation. However, unlike Mississauga,
the Respondent says that the Regulation is dispositive. It saysthat, properly read, it means that
airport property which is sublet by persons other than the Crown can never be federal property

under the Act.

[40] The Respondent also saysthat paragraph 2(3)(h) and section 3.1 of the Act do not come into

play because property included under the former isonly brought into the latter if it has not been
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“otherwise prescribed’. In this case, because property sublet by airport authorities to non-Crown
tenants has been otherwise prescribed in the Regulation, it does not fall under paragraph 2(3)(h) and

cannot therefore be included under section 3.1.

[41] The Respondent also notes that section 3.1 does not mention sub-tenants or sub-lessees and
should not be construed to include them because the Act makesit clear that PILTs are only

authorized for property which the Crown controls.

(D) The Purpose Clause

[42] The Respondent did not make submissions about this provision of the Act.

(i)  TheExplanatory L etter

[43] The Respondent submitsthat the Explanatory Letter makesit clear that section 3.1 was

intended to apply only to tenants who leased directly from the Crown and to parties who occupied

Crown property under license. It saysthat the heading “ Third Party Tenants of the Crown” and the

text of the clause by clause analysis which speaks of “tenants of the Government of Canada’ make

it clear that PILTs are not authorized for parties who do not lease directly from the Crown.
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(iv)  TheMontreal Decision

[44] The Crown saysthat it withdrew its appeal from the Montreal Decision because, athough it
did not agree with the reasons, it agreed with the result to the effect that PILTs were authorized for
tenants of the ADM. Counsdl says the Crown agreed with this result because Quebec legidation
providesthat the ADM is not atenant of the Crown. This means that |eases between the ADM and
its tenants are treated as | eases made directly with the Crown and that section 3.1 of the Act

therefore applies so that PILTs can be made when the Conditions are met.

[45] Thereevant Quebec legidation is entitled the Act respecting aéroports de Montréal, SQ
1991, ¢ 106. It providesin section 2 that, for municipal taxation purposes, the ADM cannot be a
lessee, an occupant or the owner of an immovable. Aswell, pursuant to section 204.1.1 of the Act
respecting municipal taxation, RSQ, ¢ F-2.1, the ADM is exempt from paying municipal taxesif

PILTsare paid by the Crown.

[46] However, the Respondent saysthat the situation is different in Ontario because the GTAA is
alessee of the Crown and its tenants are not tenants of the Crown. Further, the GTAA isataxable
entity and is only given an exemption from municipal taxes provided it makes paymentsin lieu

thereof based on passenger counts pursuant to the regulations to the Assessment Act, O Reg 282/98.

[47] The Respondent’s positionisthat section 3.1 of the Act only appliesto land leased by or

occupied under licence from the federal government and that to interpret it to include non-Crown
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sub-lessees of the GTAA would impose unforeseen and unmanageable potential liability for PILTs

on the federal government with regard to parties with whom the Crown has no relationship.

CONCLUSIONS

0] Statutory I nterpretation

[48] | wasnot persuaded by either party’ s approach to thisissue. In my view, the analysis should

start with the Act rather than with the Regulation.

[49] The phrase*unless otherwise prescribed” in paragraph 2(3)(h) of the Act directs the reader
to look elsewhere for a provision which says that property leased to non-Crown third partiesis

included in the definition of “federal property”.

[50] Whenthisexerciseisundertaken, one such inclusion isfound. The Regulation includes
property leased by designated airport authorities such asthe GTAA in the definition of “federal
property”. However, by reason of subparagraph 3(1)(m)(i) of the Regulation, this inclusion does not
cover non-Crown tenants of airport authorities so they are not within the meaning of “otherwise
prescribed” in paragraph 2(3)(h). This meanstheir property is not federal property and they remain
excluded within the meaning of 2(3)(h) because, in my view, the language “leased to or occupied by

aperson or body” isnot limited to licensed occupants and is broad enough to include sub-lessees.
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[51] Becausethe GTAA’s Tenantsare not “otherwise prescribed’, section 3.1 of the Act applies
and, because the Conditions have been met in thiscase, it deemsthe GTAA’s Tenants property to

be federa property. This meansthat PILTs are authorized for the GTAA’s Tenants.

[52] Inreaching thisconclusion, | have rgjected the interpretation of “unless otherwise
prescribed” advanced by the Crown. It appearsto interpret the phrase to mean “unlessreferred to
elsewhere’. Whileit istrue that the Regulation refersto third party tenants of an airport authority, it

does not include them in the definition of federal property. Instead, it excludes them.

(i) The Purpose Clause

[53] The Supreme Court of Canada commented on this clause in Montréal (City) v. Montreal
Port Authority, supra at paragraph 43. There it said:

Although the Act confirms both the principle that federal property is

immune from taxation and the voluntary nature of paymentsin lieu,

the intention of that the cal culation of such paymentswould be

cons stent with the objective of equity and fairness in dealing with

Canadian municipalities.
[54] Mississaugaasks meto interpret it more broadly to justify extending the reach of the
legidation to solve its callections problem by including non-Crown tenants of airport authoritiesin

the definition of federal property. However, in my view, the Purpose Clause deals with calculations

and not collections. Therefore, in this case, it does not assist in the interpretation of the Act.
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(i)  TheExplanatory L etter

[55] Before section 3.1 was added to the Act, the situation regarding PILTs for tenants on Crown
land was as follows:
» |f the Crown land was an airport operated by Transport Canada, PILTs were not payable on
premises leased to non-Crown third parties (see 2(3)(h) of the Act);
» |If the Crown land was an airport operated by a designated airport authority, PILTs were not
payable on premises sublet by the authority to non-Crown third parties (see the Regulation).
» |f the Crown land was not an airport, PILTs were not payable on premises leased to non-

Crown third parties (see 2(3)(h) of the Act).

[56] Adgainst thisbackground, it isimportant to note that the Explanatory L etter which describes
therationale for section 3.1 of the Act, was written to all taxing authorities which hosted federal
propertiesincluding airports. This suggests that section 3.1 appliesto third party tenants of airport

authorities.

[57] Indeed, the Explanatory Letter shows at page 2 that it deals with both third party tenants of
the Crown and third party tenants on Crown property. The latter would include the GTAA’s
Tenants and this makes sense as the rationale for making PILTs under section 3.1 isthe same for the

tenants of the Crown and subtenants of airport authorities.

[58] TheAnalysisalso deaswith both tenants of the Crown and tenants on Crown property. The
former are mentioned under the heading Rationale and the latter are discussed in the Comment. The

use of the word “some” in the passage entitled “ Purpose’ is, in my view, reference to the fact that
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only property which meets the Conditionsin section 3.1 will be dligible for PILTs. It does not mean,
asthe Crown suggests, that third party tenants of airport authorities are excluded from the ambit of

section 3.1.

(iv)  TheMontreal Decision

[59] | accept the Crown's explanation for its withdrawal of its appeal of the Montreal Decision

and have therefore considered its submission that, although the decision was correct, the reasoning

should not be followed.

[60] Asmy conclusionsshow, | agreed with Mr. Justice Martineau when he said that the

language of paragraph 2(3)(h) of the Act was broad enough to include both lessees and sub-lessees.

However the balance of my decision is based on my own conclusions.

[61] For al these reasons, this application will be allowed with costs to Mississauga.
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JUDGMENT

THIS COURT ORDERS AND ADJUDGES that the application is hereby alowed with costs to

the Applicant.

“Sandra J. Simpson”

Judge



SCHEDULE “A”

THE ACT

2.1 The purpose of thisAct isto provide
for the fair and equitable administration of
paymentsin lieu of taxes.

2. (3) For the purposes of the definition
“federal property” in subsection (1), federal
property does not include

[..]

(h) unless otherwise prescribed, any redl
property or immovable leased to or occupied
by a person or body, whether incorporated or
not, that is not a department.

3.1 Redl property and immovables
referred to in paragraph 2(3)(h) are deemed
to be federa property for ataxation year if

(a) as of the day following the last day of the
taxation year, al or part of the real property
tax or the frontage or areatax on the
property for that taxation year remains
unpaid; and

(b) the Minister is of the opinion that the
taxing authority has made all reasonable
effortsto collect the tax and thereis no
likelihood that the authority will ever be able
to collect it

THE REGULATION

3. (1) Thefollowing classes of red property
and immovables owned by Her Mgesty in
right of Canada and leased to or occupied by
aperson or a body, whether incorporated or
not, that is not adepartment, are to be
included in the definition “federa property”
in subsection 2(1) of the Act, for the
purposes of the Act:

2.1 The purpose of thisAct isto provide
for the fair and equitable administration of
paymentsin lieu of taxes.

2. (3) Sont exclus de ladéfinition de
« propriété fédérale » au paragraphe (1) :

[..]

h) lesimmeubles et leshiensrédsprisa
bail ou occupés par une personne ou par un
organisme autre qu’ un ministere, constitué
Ou non en personne morale, sauf exception
prévue par réglement du gouverneur en
consail.

3.1 Lesimmeubles et biensréelsvisés a
I’ alinéa 2(3)h) sont réputés étre des
propriétés fédérales pour une année
d imposition donnée s les conditions
suivantes sont remplies:

a) tout ou partie de I'impdt foncier ou de
I"impGt sur lafagade ou sur lasuperficie est
en souffrance le jour suivant lafin del’ année
d imposition;

b) le ministre est d' avis que I’ autorité
taxatrice a pris les mesures raisonnables pour
percevoir I'imp6t et qu’il est impossible

qu elle puisselefaire.

3. (1) Tout immeuble ou bien réel qui
appartient a Sa Magjesté du chef du Canada et
qui est prisabail ou occupé par une
personne ou par un organisme autre qu’ un
ministére, congtitué en personne morale ou
non, est a classer, pour I’ application de la
Loi, comme propriété fédérale au sens du
paragraphe 2(1) delalLoi, s'il appartient a
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[..]

(m) any real property or immovable owned
by Her Mg esty and leased to a designated
airport authority within the meaning of the
Airport Transfer (Miscellaneous Matters)
Act,

(1) whichis not sublet to or occupied by any
person other than the designated airport
authority or areceiver-manager in
possession of the assets of the designated
airport authority, or

(i) which is sublet to or occupied by Her
Majesty.
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I’ une des catégories suivantes :

[..]

m) tout immeuble ou bien réel appartenant a
SaMagesté et prisabail par une
administration aéroportuaire désignée, au
sensdelaloi relative aux cessions

d aéroports, qui, selonlecas:

(i) N’ est pas sous-loué a une personne autre
que I’ administration aéroportuaire désignée
OU Un séquestre-gérant en possession des
ééments d' actif de!’ administration
aéroportuaire désignée ni occupé par une
telle personne,

(i) est sous-loué par SaMajesté du chef du
Canada ou occupé par dlle.
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SCHEDULE B

1

Public Works and . Travaux publics-et
Government Servicss  Services gouvernémentaux

Canada . Canada
Oritario Region Réglon de 'Ontario
4900 Yonge St. 4300, rus Yonge
North York, Ontario North York (Ontaria)
M2N 6A6 M2N 6AG Your Fi
Votre réf.
In reply quote:
RE&t. 4 rappeler : ]
For further Information please contact:
Pour de plus amples informations, pridre de
’ . communiquer avec : :
June 7, 2002

To All Taxing Authorities in Canada
Hosting Federal Property

Dear Sir/Madam:

Re: Payments in Lieu of Taxes - Modernization
of the Municinal Grants Program

As Director of Payments in Lieu of Taxes (PILT), Management and Consultmg, Public
Works and Government Services Canada, I am résponsible for the delivery of the féderal
Payments in Lieu of Taxes Program to Canadian taxing authorities that host federal
departmental property. It is my pleasure to announce that the Payments in Lieu of Taxes
Act, 2000 and its Regulations, which represent the culmination of significant
consultations with municipal levels of government and the Federation of Canadian
Municipalities (FCM), has been brought into force by the Government of Canada.

You'will find attached an information package containing a complimentary copy of the
consolidated version of the Payments in Lieu of Taxes Act and associated Regulations, a
Clause by Clause Analysis of the changes contained in the new Act, as well as new
application forms for your annual request for a payment in lieu of taxes. T would like to

. take this opportunity to touch on soms of the more important changes t6 the PILT Act and

explain the impact of these changes to you, and the process and results of applying for a
payment in-lieu of taxes under the provisions of the new Act. For further details on these
changes, please refer to the attachments.

Late Payment Supplement (Payment in Lieu of Interest)

One of your concerns related to the timing of our payments, and our inability to pay
interest where payments were unreasonably delayed. The new PILT Act now aliows us to

make a supplementary payment (in lieu of interest) in situations where a PILT payment to -

a municipality has been delayed.

Cﬂ.ﬂ&dm ‘ | - 1of 5
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I you are of the opinion that your 2000, 2001 or 2002 PILT payment was unreasonably
delayed and you wish to be considered for a Late Payment Supplement for these years,
you are required to complete a new application for each of these years complete with your
interest bylaws and a description of your practice of charging:interest on tax payments
made after the due date and submit this application for consideration to PWGSC, If you
choose not to submit a new application you will not be considered for a Lafe Payment
Supplement for these years. Our normal practice respecting retroactive applications,
limiting retroactive applications to current year minus 4 years, or that period of
retroactivity practiced by the taxing authority, will apply.

Beginning for the 2003 tax year in order for you to be considered for a lats pajment
* supplement, you would have to: . '

1. submita comﬁlete PILT application, and allow us the same advance notice,

time frame and due dates that you provide when you request & tax payment
from a taxable owner;

2. indicate, in Part 6 of the new PILT application form, that yéu wish to be
considered for a late payment supplement. If this part of the application is

left blank, the late payment supplement will not be included as part of the
payment sent to you; and, '

3. include with your application, copies of the bylaw pertaining to interest
charged (rate, beginninig date, etc.) on overdue tax accounts, and proof of the
actual application of the policy.

Third Party Tenants of the Crown

As you are aware, when federal property is leased to, or occupied by, a third party, that
property is nio longer eligible for a PILT payment, and the tenant or occupant is liable for
payment of the property taxes as though they were the owner of the property. This gave
_ ise to two circumstances that posed problems to you: situations of tax defaults were
difficult for you to address; and, it was administratively inefficient, at best, to react to

short-term tenancies. The improvements to the Act and Regulations address both
circumstances.

' Third Party Defanlts

In the circumnstance where a tenant or occupznt on Crown property defaults on their tax
obligations to you, if you have made every reasonable effort to collect the tax debt and, in
the opinion of our Minister, it is unlikely that the outstanding taxes are collectable, the
Minister may make a payment in lieu of taxes on the area that was occupied by them. Itis
_ important to emphasize that this payment will be in the form of a payment in lieu of tax.

20f 5
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Tt will also be subject to a late payment supplement, as defined in the provisions of the
Act. : -

Once again, there are certain prerequisites consistent with. the new Act. In order for you to
be eligible for a payment in these third party default situations, you must:

1.  demonstrate that you have applied all recourse mechanisms available to you
to ;ollect%the outstanding tax debt directly from the tenart;

2. provide us with early notification that a tenant or occiipant is in arrears on
their previous year’s property tax payment. To facilitate this process, we
have included a new Part 7 of the revised PILT application so you may list
any such situations to permit us the opportunity to take corrective action,
under the terms and conditions of the lease. or agreement between the tenant
or occupant and the federal department owning the property. Please
recognize that it is unlikely that PWGSC will consider making a payment for
long periods of time that have elapsed since a tenant or occupant has fallen
mto arrears, if we are not notified of this sitiation in a timely manner.

Third Party Leases Whose Term is Less Than One Year

To assist you to maintain predictable revenue, the federal government will be exploring
opportunities with the various provincial governments with respect to short term tenants
and occupants of federal property. The property subject to a short-term lease or

occupation of one year or less may now be considered to remain as “federal property™ for '
the purposes of making a payment under the provisions of the PILT Act. This is designed
to guard against financial loss to you in situations where tenants vacate Crown properties -
before the assessment authorities and you have an opportunity to assess and tax the
occupant for real property tax.

Property Improvements No Longer Excluded From The Calculation of PILT

In order for improvements to land to be eligible for a payment in lieu of tax, the Act
requires that they be “designed primarily for the shelter of people, living things, fixtures,
personal property or movable property”. -To provide more consistency between
improvements-eligible for 2 payment, and those that are eligible for property tax, certain
improvements, that were previously excluded from the calculation of the PILT payment,
are now considered eligible under the new Act. These include: golf course
improvements, outdoor swimming pools, driveways for single family dwellings, paving or
other improvements associated with employee parking and outdoor theaters. Property

.values submitted on the PILT applications should include values for these improvements, .
when they are present.

Revised Application Form
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We have revised the application form in order to reflect the changes to the Act and |
Regulations. The major changes to the form have been highlighted in the previous
paragraphs. A copy of the revised form is included in this package.

It is important to stress that, in order to avoid delays in receiving PILT payments, you
must make every effort to complete the new application form in its entirety, and provide
all relevant information indicated in all parts of the application. If you do not complete all
sections of the application and include the requested information and supporting
documents, the application will be returned to you for completion apd resubmission.

Paymeuts In Lieu of Taxes Dispute Advisory Panel

I am also pleaséd to announce that the Payments in Lieu of Taxes Dispute Advisory Panel -

(PILT-DAP) has been enshrined in the new PILT Act, The PILT-DAP will replace the
function of the Municipal Grants Review Committee. The mandate of the PILT-DAP will
be to provide advice to the Minister of PWGSC, in order for the Minister to resolve
disagreements between you and PILT officials, related to property value, property .
dimension or effective rate applicable to any federal property, or'to claims that a late
payment supplement should apply. We are working closely with representatives of the
Federation of Canadian Municipalities to establish this new Panel. I expect that the Panel
‘will be in a position to begin hearings late this caleridar year. I will be issuing a follow-up
communiqué to you once the PILT Dispute Advisory panel has been established by
Govermor-in-Council appointment. _

Payments Made By Federal Crown Corporations

It is important to note that these same provisions outlined above now also apply to the
federal Crown corporations and agencies listed in Schedules Il and IV to the PILT Act. In
particular, the mandate of the PILT-Dispute Advisory Panel has been expanded to include
disputes between taxing authorities and Crown corporations and agencies that are listed in
these schedules. You will now be able to request a hearing before the PILT-DAP where
you are dissatisfied with the amount of payment that you have received from these federal
.corporations and agencies. The PILT-DAP will hear the opinions of both parties and
provide advice to the head of the Crown corporation or agency with respect to the fair and
equitable resolution of the disagreement.

The foregoing improvements relate to legislative and regulatory changes aimed at
modernizing the Payments in Lieu of Taxes Act and associated Regulations, We have also
.already initiated the following policy changes pertaining to our administration of the PILT
program on federal departmental properties, as part of the overall initiative to modernize

the PILT program delivery, and to reflect the recommendations of the Joint Technical
Committee on Payments in Lieu of Taxes: ' .

40f 5
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1. We agree to respect the normal taxing authonty due dates for making PILT
payments where a completed application is received in a timely mariner.

2.  We have implemented procedures to assure thc" timely notification to you,
advising which federal property assessments will be challenged by PWGSC.

3. Wewill clearly indicate the rationale for any adjustment to the amount of
PILT pé,ayment applied for, when ﬁnal payment is made

4. We w111 make every reasonable effort to consult with the assessment
atithority at the early stages of establishing the annual assessment roll to
maximize predictability for the taxing authority.

The above improvements to the PILT program are aimed at bringing the federal payments
in lieu of taxes program to a position that is closer to that experienced by other taxable
property owners. Fairness to all stakeholders, equity with respect to the treatment of other
property owners, and predictability are the principles that guide the delivery of the PILT
Program. PWGSC will continue to make payments in accordance with these principles,
and actively work with both your representatives and those of the assessment authorities
towards the timely resolution of differences of opi.nion Wherever possible. -

I have also enclosed in this package, an information sheet entitled “Recognizing the
Contributions of Municipal Governments”. This paper emphasizes our commitment to
these principles. If you would like further information, or would like to discuss the above,
I invite you to contact the Regional Manager, Payments in Lieu of Taxes, Management
and Consulting in our Regional office which receives and processes your zpplications.
These managers are listed on the reverse of the information sheet.

Yours sincerely, -

Gary Abson :
Director

Payments in Lieu of Taxes
Management and Consulting

Public _Works and Government Services Canada

Enclosures
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CLAUSE B¥ CLAUSE ANALYSIS OF AMENDMENTS
MODERNIZATION OF THE Mumcxr;u.lers AcT

—{-*— ———EﬁEPId:Nﬂ-GR‘%NﬁTES* -

4 —

C———m G —- -

R.5., c. N-12

sacrs wiile

2nd Session; 3Jéch ‘Parliament,
48 Elizabeth II, 1553

_ Tux House oF ComMons OF CaNapa -

BILL C-10

An Act to amend the Mumicipal Grants Act

v

THer Majesty, by and “witH the advice’
copsent of the Senare and Housé of commons
of Canada, enacts ab follows:

MUNICIPAL GRANTS ACT

1. The long title of the Municipali| -
Gruts Act is :aplnc'-d by the following:

An Act respecting paymepts-in 1;&“ ot t3xes
to municipalities, provinces “"and” other
bodies exearcising functions of local

_ government that levy real prpper’:y taxes

2. Section 1 of tha Ac: is :aplaced hy
tha following:

1. This Act may be cited "as the
Payments in Lieu of Taxas Act. -

3. (&8 The dafinitions vimmeuhle
tidéral® and "immeubla  imposable” in
subsaction 2(1) of the ?:anc.h version n!
the Act are rapsaled.

{2) Tha definitions "assessed
dimension"®, "assesszed valua®, “assessment
authority", *business occupancy tax®,

mfromtage or area tax", 'other attribute"
and *real property tax* in subsacties 2(1)
of tha Act ars :apla.t:ud by tha following:

5

3+

SUMMARY

This enactment amends the Municipal Grants
Act to improve the fairmess, equity and
p:adic:abality of payments wade undexr che
Rct. ‘A ascactement of purpose is included.
The enactwent establishes an Ad.viscry Panel
te advise che Minister  on - dispuces.
concerning payment amounts. "1t addresses
the issues of compensation for untimely
paymaots, defaults on tax obligaticns by
certaif tenhnts of the Crown and the
bijural nagure of cthe Canadian legal
aystem. .The enactment also  makes other

amendments of An administrative Dature.

Exruunon NoTes

‘Municipal Grants Act

. Clnuo 1: The lofig title reads as
Zallows

An A¢t Tespecting grants to municipalities,
:pruvucu and other bodies exercising
functions of local govermment that lavy
real property taxes

Clause 2: Section 1 reads as

follows:

1. This Act wmay be cited as the
Municipxl Grants Act.

Clauas 3: (1) - ®o (4) The
definivions "assessed dimension®, “assessed

value", assessment asucthoricy", "business
occupancy tax", ngffective rate®, "federal
property*, ‘'frontage or arsa txx" “other
atcribute", “property dimension®, "property

value”, "real property tax" and ."caxable
property’ in  subSection  2(1) Tead as
follows:
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CLAUSE BY CLAUSE ANALYSIS OF AMENDMENTS
MODERNIZATION OF THE MunICIPAL GRANTS ACT

L | ?URPOSE

COMMENTS |

To improve the equity of the Payments in
lieu of taxes progzram.

Rationale

By giving authority to the HMinister to
exercise his discrscion respecting
‘compensarion for municipalities when payments
in liey of taxes are unreasonably delayed,
the government will achieve improved equity
among municipalities, with respect to
payments in lieu of taxes, Dby placing all
municipalities on the same financial footing.
/ . .

£

Tt Clause S: subsestion 3(8)

Purpose

To identify which Indian band councils may
be considered ‘tixing authorities” for the
purposes of payments in lieu of taxes under
the provisions of this Act.

Rationale

OAly First Nations governments “identified
in section 2(1) paragtaph (p) ara eligible t2
become. thxing authorities recognized by the
Municipal Grants Act for payments im lieu of
taxes. )

Clanse 5: subsectiort 3.1

'

Purpose !

To expand the definition of *federal
property” by ptoviding authoricy fer the
Minister to exercise discretion to make
fayments on some tépant occupied property.

Rationale

In the private.sector, it is always the
owner’s obligation to ensure chat property
taxes are paid, regardless of any contractual
agreemencs which may exist between owner and
tenant. The government is of the opinion that
it is not reasonable for municipal taxpayers
to bear the burden of tax defaults by tenants

of the Government of Canada.

-Ra-

If for some reason, such as, 2 dispuce
concerning valuation that has been
referred to the Advisory Panel, thers
ig a delay in making a final ‘paymenc-to
a municipality, a supplemental payment
to compensate the municipality ‘for the
loss of the use aof that portion of the
payment delayed would put it on the
-same f‘l;.nancial footing as other
municipalities that did not experience
such a delay in payment. ’

Municipalities will be réquited .to’ show
that ' the payment has been delayed
through no fault of their own.

‘

This amendmentc addresses the municipal
concerns that vrevenue is lost when
tenants on federal property default on
cheir. tax obligations, or federal
property is occupied by tenants gor
rerms too short . to allow ctaxing
authoriries to ‘assess and tax ths
©CCupants.
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