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REASONS FOR JUDGMENT AND JUDGMENT

[1] Kamadchy Sundareswaraiye Gurumoorthi Kurukkal’ s application for permanent residence
on humanitarian and compassionate grounds was refused because he failed to provide a death

certificate for hislate wife when asked to do so by the immigration officer assessing his application.

[2] Mr. Kurukka provided the desth certificate afew days after being notified of the negative
decision, and asked that the decision be reconsidered in light of the new evidence. The respondent
refused to reopen or re-visit Mr. Kurukkal’s H& C application, asserting that there was no power to

do so, as aresult of the doctrine of functus officio.
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[3] The principleissue on this application for judicia review is whether the doctrine of functus
officio appliesin the context of H& C applications, so asto prevent an immigration officer from
considering new evidence. For the reasons that follow, | have concluded that the doctrine of functus
officio does not apply in the context of H& C decisions. As a consequence, the application for

judicid review will be allowed.

|. Background
[4] Mr. Kurukkal isa 68 year old Tamil from the north of Sri Lanka, who came to Canadaon a

visitor'svisain 2001. He has one son in Canada, and two daughters till living in Sri Lanka.

[5] When the applicant applied for hisvisitor’ svisain 2001, he stated on his application that his
wife would not be accompanying him to Canada, because she did not have a passport. Having a
wife staying behind in Sri Lankawould have assisted Mr. Kurukka with his visa application, asit
strengthened histiesto that country, making it more likely that he would return home at the end of

hisvisit.

[6] In contrast, in Mr. Kurukkal’s H& C application, he stated that he was a widower, and that
hiswife had died in 2000. The inconsistency in the information provided by Mr. Kurukkal with
respect to hiswife' s status was quite understandably a cause for concern, and led the immigration
officer to ask him to produce a death certificate for hiswife. This request was made on August 17,

2007.
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[7] When no death certificate was received, the officer spoke to Mr. Kurukkal’s son by
telephone on October 12, 2007, asking where the certificate was. Five days later, the officer
followed up with aletter to Mr. Kurukkal, confirming the request for a copy of the death certificate.
By letter dated October 29, 2007, Mr. Kurukkal’ s son advised the officer that another 15 days were

needed to obtain the death certificate from Sri Lanka, and sought an extension of time.

[8] Fifteen days came and went, and no death certificate was provided to the officer, nor was
there arequest for afurther extension of time in which to provide the certificate from either Mr.
Kurukkal or hisson. Consequently, on November 26, 2007, the officer assessed Mr. Kurukka’s

H& C application, and decided that it should be refused.

[9] The officer’ s decision was communicated to Mr. Kurukka on December 14, 2007.
Although additional reasons are cited in the officer’ s notes, the only reason given in the decision
letter for refusing the application was Mr. Kurukkal’ s failure to satisfy the officer that he was in fact
awidower. | need not address the merits of this decision, as no application for judicial review has

been brought in relation to it.

[10] Mr. Kurukkal saysthat he received a copy of the death certificate for his wife by mail from
Sri Lankathe following day. On December 18, 2007, Mr. Kurukkal’s counsel wrote to the officer,
explaining that the delay in producing the certificate was the result of the on-going state of turmoil

in Colombo. Counsdl enclosed a copy of the death certificate with the letter, and requested that the

refusal decision be reconsidered.
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[11] By letter dated January 9, 2008, Mr. Kurukkal’ s request for reconsideration wasrefused. As
was noted earlier, the respondent took the position that there was no power to reopen or re-visit Mr.
Kurukkal’s H& C application because of the doctrine of functus officio. No consideration appearsto
have been given to the death certificate itsalf, asit related to the merits of Mr. Kurukka’s H& C

application.

[12] Itisthe decision refusing to reconsider the origina H& C decision that underlies this

application.

[13] Mr. Kurukkal sought astay of hisremoval pending the determination of his application for
judicia review. The motion was dismissed, without written reasons, although it appears from the
record that the stay was refused because of the Court’sfinding in relation to the issue of irreparable

harm. Mr. Kurukka was returned to Sri Lankain March of 2008.

[14] An affidavit filed by the respondent indicates that since returning to Sri Lanka, Mr.
Kurukkal hasfiled afurther H& C application. Although there is some confusion in the record asto
precisely when the second H& C application wasfiled, it is common ground that it wasfiled in the

Spring of 2008.

[15] While acknowledging that he has been able to file a further H& C application, which
includes acopy of hiswife' s death certificate, Mr. Kurukkal saysthat if heisrequired to apply from

overseas, it could take up to four yearsfor his second application to be processed. He asserts that
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thiswill cause him grave prejudice, as he says he hasno homein Sri Lanka, and that his country is
currently awar zone. Mr. Kurukkal says that the reconsideration of hisinland H& C application

would likely result in amuch faster decision.

II. Standard of Review
[16] If applicable, the effect of doctrine of functus officio is that a decision-maker will lose
jurisdiction once adecision is made: see Brown and Evans, Judicial Review of Administrative

Action in Canada (Toronto: Canvasback Publishing, 1998), at 12-99.

[17] Asaconsequence, the question of whether an H& C officer has the ongoing power to
reconsider adecision once it has been made is a true question of jurisdiction, as contemplated by
Dunsmuir v. New Brunswick, 2008 SCC 9 at para. 59. As such, the officer’ s determination that the
doctrine of functus officio appliesin the context of H& C decisons s reviewable on the standard of

correctness.

[11. Analysis

[18] | should note at the outset that the respondent has not argued that the January 9, 2008 | etter
refusing to reconsider Mr. Kurukkal’s H& C application was merely a courtesy letter, and was thus
not a“decision” that was amenableto judicial review. | take the respondent to have conceded that

the January 9, 2008 |etter was indeed afresh “decision” that is amenable to judicia review.
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[19] Moreover, thereisno suggestion that Mr. Kurukkal’ s request for reconsideration of his
H& C application was made for a collatera purpose —namely to extend the time for bringing an

application for judicia review.

[20] It should also be noted that the question of whether an immigration officer is functus officio
after rendering an H& C decision need only be decided if the additional information adduced by Mr.
Kurukkal was significant enough to have potentially affected the outcome of areconsideration

decision.

[21] Aswasnoted earlier, the only reason given in the decision letter for refusing Mr. Kurukkal’s
H& C application was hisfailure to produce a copy of hiswife s death certificate. It followsthat the
certificate was clearly an extremely important piece of evidence, which could well haveresulted in a

different outcome, were the matter reconsidered.

[22] Asaconsequence, it isnecessary to decide whether the doctrine of functus officio has any

application in relation to decisions by immigration officersin relation to H& C applications.

A. TheDoctrine of Functus Officio

[23] Beforeturning to address the question of whether the doctrine of functus officio appliesin
the context of H& C decisions, it is helpful to start by considering the nature and purpose of the
doctrine. It isalso helpful to consider what the Courts have had to say in relation to its application

in the context of administrative decision-making.
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[24] Thedoctrine of functus officio provides that once a decision-maker has done everything
necessary to perfect hisor her decision, he or sheisthen barred from revisiting that decision, other
than to correct clerical or other minor errors. The policy rationale underlying this doctrineisthe
need for finality in proceedings: Chandler v. Alberta Association of Architects, [1989] 2 S.C.R. 848,

at paras. 20-21.

[25] The Supreme Court aso noted in Chandler that the doctrine of functus officio is not limited
tojudicia decisions, but can apply aswell to decisions of adminigtrative tribunas. However, it may
be necessary to apply the doctrine in amore flexible and less formalistic fashion in the
administrative tribunal context, where, for example, aright of appeal may exist only on apoint of
law. Indeed, the Court held that “ Justice may require the re-opening of administrative proceedings

in order to provide relief which would otherwise be available on apped”: Chandler, at para. 21.

[26] For the doctrine of functus officio to be engaged, it is necessary that the decision in issue be
final. Inthe context of judicia decision making, a decision may be described as final when “... it
leaves nothing to be judicialy determined or ascertained thereafter, in order to render it effective
and capable of execution, and is absolute, complete and certain ...”. (G. Spencer Bower & A K.
Turner, The Doctrine of Res Judicata 2d. ed. (London: Butterworths, 1969) at 132, ascited in

Judicial Review of Administrative Action in Canada.
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[27]  With thisunderstanding of the nature and purpose of the doctrine of functus officio, | turn
now to the examine the jurisprudence relating to the applicability of the doctrine in relation to non-

adjudicative immigration decisions such as the H& C decision under consideration in this case.

B. TheFederal Court Jurisprudence

[28] A review of the Federal Court jurisprudence reveals that the question of whether the
doctrine of functus officio appliesto those charged with making non-adjudicative immigration
decisions such as H& C decisionsis one that arises with some regularity. However, the findings on
this point are somewhat divided, with two divergent lines of authority having developed asto
whether immigration officers such as H& C officers have the power to reconsider decisions on the

basis of new evidence.

[29] Bothlinesof authority will be considered in turn, commencing with areview of the cases

that find that the doctrine of functus officio does not apply in cases such asthis.

(i) Functus Officio Does Not Apply to Decisons of Immigration Officers
[30] Thefirst of theselines of authority is exemplified by the Court’ s decision in Nouranidoust v.
Canada (Minister of Citizenship and Immigration), [1999] F.C.J. No. 1100, which held the doctrine

of functus officio does not apply in relation to non-adjudicative immigration decisions.

[31] Nouranidoust involved the decision of an immigration officer who found that an individual

was hot entitled to landing pursuant to the deferred removal orders class (DROC) regulations
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[SOR/94-681]. The question to be decided was whether an immigration officer could reconsider

that decision on the basis of new evidence.

[32] Although the nature of the application in issue was alittle different, the factsin
Nouranidoust are quite similar to those in the present case. Mr. Nouranidoust’s application for
landing was refused because he had been unable to produce a passport or other travel document.
Shortly after receiving the negative decision, Mr. Nouranidoust was able to obtain a passport from
the Iranian Embassy, and forwarded to the immigration officer, who confirmed the origina refusal.
Justice Reed was then | eft to decide whether, in the circumstances, the immigration officer was

functus officio, or had the authority to reconsider the application for landing.

[33] Justice Reed commenced her analysis by adopting the Court’ s observation in Chan v.
Canada (Minister of Citizenship and Immigration), [1996] 3 F.C. 349 (T.D.) that there was nothing
inthe Immigration Act, R.S.C., 1985, c. |-2, that dealt with whether avisa officer could review
decisons already made. In Chan, the Court had stated that “1 would take this silence, however, not
to be a prohibition against reconsideration of decisions. Rather, | think that the visa officer has
jurisdiction to reconsider his decision, particularly when new information comesto light”: Chan, at

para. 28.

[34] Consideration was also given to the decision in Soimu v. Canada (Secretary of Sate)

(1994), 83 F.T.R. 285 (F.C.T.D.), where Justice Rothstein held that as the Immigration Act was
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silent on the question of whether visa officers could review decisions that had been made, it

appeared that the officer would not be functusin relation to an application for reconsideration.

[35] Inconcluding that the doctrine of functus officio did not apply in the case of immigration
officers, Justice Reed had regard to the comments of the Supreme Court in Chandler, previoudy
cited. In particular, she referred to Justice Sopinka s admonition that the application of the doctrine
must be more flexible and less formalistic in relation to the decisions of administrative tribunals:

Nouranidoust, at para. 13.

[36] Justice Reed concluded her analysis by stating that:

24 | am not prepared, in the absence of a Federal
Court of Appeal decision to the contrary, to conclude
that the immigration officer had no such authority. It
is clear that immigration officers and visa officers, as
a matter of practice, often reconsider their decisions
on the basis of new evidence (see Waldman, supra).
As | read the jurisprudence, | think the need to find
express or implied authority to reopen a decision in
the relevant statute is directly related to the nature of
the decison and the decison-making authority in
guestion. Silence in a statute with respect to the
reopening of a decision that has been made on an
adjudicative basis, consequent on a formal hearing,
and after proof of the relevant facts may indicate that
no reopening is intended. Silence in a statute with
respect to the reopening of a decision that is at the
other end of the scale, a decision made by an officia
pursuant to a highly informal procedure, on whom no
time limits are imposed, must be assessed in light of
the statute as a whole. Silence in such cases may not
indicate that Parliament intended that no
reconsideration of the decision by the relevant official
be allowed. It may merely mean that discretion to do
0, or to refuse to do so was left with the official.
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25 Asnoted, the Chandler decision states that the
principle of functus officio should be applied flexibly
in the case of adminidtrative decisons since justice
may require the reopening of those decisions. | am
persuaded that Parliament's silence in the case of
applications for landing, when the individual has been
found eligible for such because he falls under DROC,
was not intended to restrict the immigration officer
from reopening a file when the officer considersit in
the interests of justice to do so.

[37]  Other Judges of this Court have cometo asimilar conclusion in relation to various types of
immigration applicationsinvolving informal processes smilar to that involved in H& C
applications: see, for example, Chan v. Canada, and Soimu v. Canada, both previoudy cited;
Tchassovnikov et al. v. Canada (Minister of Citizenship and Immigration) (1998), 152 F.T.R. 144;
Kherel v. Canada (Minister of Citizenship and Immigration), [2000] F.C.J. No. 1383; McLaren v.

Canada (Minister of Citizenship and Immigration), [2001] F.C.J. No. 618.

[38] Moreover, asthe Court observed in Kherel, the literature supports this less technical view:

see, for example, Wadman, Immigration Law and Practice, (Second Ed.) at paras. 11:20 to 11:29.

(i) Functus Officio Does Apply to Decisions of Immigration Officers
[39] Thereisasoasubstantial body of case law going the other way. One of the leading casesin

thisregard is the decision in Dumbrava v. Canada (MCI) (1995), 101 F.T.R. 230.

[40] Dumbravainvolved an application for permanent residence in Canada. After the applicant

received the officer’ soriginal refusal decision, the applicant sought reconsideration of that decision
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on the basisthat it was “wrong in law”. On judicial review, the Court identified the “real issue” on

the application as being whether the visa officer had the authority to reconsider her earlier decision

in the manner that she did: at para. 18.

[41]

[42]

the officer did not have the jurisdiction to render afurther decision reconsidering the earlier

decison. Asaconsequence, the application for judicial review was “without object”.

[43]

In thisregard, the Court stated that:

[Albsent an express grant of jurisdiction, it is
doubtful that a decison-maker has the power to
reconsider a prior decison on new grounds and
exercise his or her discretion anew. The decision-
making powers of a visa officer are statutory and, as
such, they must be found in the statute. While | have
no doubt that dips, typos and obvious errors can be
corrected after a decison has been rendered, the
discretion of a decison-maker is, in my view, fully
exhausted once the discretionary authority to decide
has been exercised in the manner contemplated by
statute. As such a decision-maker cannot pronounce
more than once on the same matter. [Dumbrava, at
para. 19, footnote omitted]

The Court went on to observe that once the visa officer rejected the applicant’ s application,

A number of decisions have followed the reasoning in Dumbrava in relation to immigration

applications involving informal processes smilar to that involved in H& C applications: see, for

example, Jiminezv. Canada (MCI) (1998), 147 F.T.R. 199; Duque v. Canada (Minister of

Citizenship and Immigration), [2007] F.C.J. No. 1762; Dimenenev. Canada (Minister of
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Citizenship and Immigration), [2001] F.C.J. No. 1525; Phuti v. Canada (Minister of Citizenship and

Immigration), [2000] F.C.J. No. 1233; Brar v. Canada (M.C.l.), [1997] F.C.J. No. 1527).

C. TheFederal Court of Appeal Jurisprudence

[44]

Justice Blanchard was asked to certify the following question:

Where an immigration officer has made a decision in
respect of ... a humanitarian and compassionate
application, is an officer functus, such that further
evidence may not be considered to determine if it
might lead the officer to reach a different conclusion?

In SHliah v. Canada (Minister of Citizenship and Immigration), [2004] F.C.J. No. 1134,

Justice Blanchard held that the Officer's failure to consider the further information in issuein that

case would not have materially affected her ultimate decision. As a consequence, the question could

not have been determinative of an appeal and was not certified.

[49]

Justice Blanchard did certify a different question in Sdliah, however, and the matter went on

appeal: see Sliah v. Canada (Minister of Citizenship and Immigration), [2005] F.C.J. No. 755. In

its brief reasons, the Federal Court of Appea dealt with the reconsideration issue, stating that:

4  Asfor the new evidence offered to the officer
after the decision had been made, but before notice of
that decision was received by the applicant, we are
not inclined to interfere. Though not expressy
provided for in the legidation, an application for
reconsideration on the basis of that new evidence
could have been made by the applicant following
receipt of the notice of the decision.

5 Itistherefore, not necessary for us to decide the
functus officio issuein this case.
[my emphasis]
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[46] Thus, athough the Federa Court of Appeal expresdy declined to deal with the functusissue
in SHliah, the reasons in that case seem to suggest that reconsideration of an H& C decision may

indeed be possible.

[47] Two other decisions of the Federal Court of Appeal warrant brief consderation, asthey are
referred to in anumber of the decisions cited earlier in these reasons. These are Park v. Canada
(Minister of Citizenship and Immigration), [2001] F.C.J. No. 848 and Nazfpour v. Canada

(Minister of Citizenship and Immigration), [2007] F.C.J. No. 179.

[48] InPark, anindividua was advised that an immigrant visawould be issued. However,
before the visawas actually issued, it was determined that the applicant wasinadmissible to Canada.
The Court found that the only exercise of power authorized by the statute was to issue or refuse a
visa. Given that no statutory power had been exercised at the time that the applicant was advised
that the visawould issue, it followed that the doctrine of functus officio had no application. Given
the differences in the facts and statutory basis of the Park matter, | am of the view that thisdecision

isof limited assistance in this case.

[49] Nazfpour involved the power of the Immigration Appeal Divisions of the Immigration and
Refugee Board to reopen an appeal. The Immigration and Refugee Protection Act specifically
authorized the reopening of appealsin certain specified situations. The question for the Court was

whether appeals could be reopened in other situations.
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[50]  Much of the Court’ s attention in Nazfpour was taken up with a consideration of the
interpretation of the statutory provision in issue, and with its legidative history, in order to
determine Parliament’ sintent. Once again, thisdecision is readily distinguishable from the present

Situation.

D. Which Lineof Authority Should be Followed?
[51] Given thefundamental disagreement in the jurisprudencein relation to the applicability of
the doctrine of functus officio to informal, non-adjudicative immigration applications such as

applications for H& C exemptions, how is one to determine which approach should be followed?

[52] InJudicial Review of Administrative Action in Canada, Brown and Evans suggest that a
pragmatic and functional analysis should be carried out in order to ascertain whether the doctrine of

functus officio should be applied in the context of a particular type of decision-making process.

[53] Thatis, one must weigh “any unfairnessto the individua that might arise as aresult of the
re-opening, against the public harm that might be caused by preventing the agency from discharging
its statutory mandate if it could not reopen”. In addition, the Court must consider “the statutory
mandate, the breadth of the discretion conferred on the decision-maker, and the availability of other
relief, such asaright of appea”: Judicial Review of Administrative Action in Canada, at para.

12:6221.
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[54] Inother words, the task for the Court is to determine whether “the benefits of finality and
certainty in decision-making outweigh those of responsiveness to changing circumstances, new
information and second thoughts’: Judicial Review of Administrative Action in Canada, at para.

12:6221.

[55] The starting point for the Court’ sanalysis must be the relevant legidative provisions.
Neither section 25(1) of the Immigration and Refugee Protection Act, nor the Immigration and
Refugee Protection Regulations provide explicit guidance, as both are silent on the reconsideration

guestion.

[56] Alsoreevant issubsection 31(3) of the Interpretation Act, R.S.C. 1985, c. I-21, which
providesthat “Where a power is conferred or a duty imposed, the power may be exercised and the
duty shall be performed from time to time as occasion requires’. According to Brown and Evans,
the effect of this provision isthat “unless the legidation precludes a further decision or the decision
is subject to some form of estoppel, non-adjudicative decisions may be reconsidered and varied

from timeto time: see Judicial Review of Administrative Action in Canada, at para. 12:6100.

[57] Thereare anumber of considerationsthat militate in favour of finding that immigration
officers can reconsider negative H& C decisions in appropriate circumstances, as well as other

considerations that lead to a contrary conclusion.
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[58] Thefirstissueto consider isthe fact that neither IRPA nor the Regulations provide an
express power of reconsideration on immigration officersin the context of H& C applications. It
does not, however, necessarily follow from thislegidative silence that there is no power of

reconsideration in relation to H& C applications.

[59] Inthisregard, | adopt the comments of Justice Reid in Nouranidoust, previoudly cited,
where she observed that although it may be necessary for there to be an express statutory power to
reconsider decisions arrived at through an adjudicative process, the same could not be said of
decisons arrived at through more informal processes, by officials on whom no time limits are

imposed.

[60] According to Justice Reid, legidative silence in this latter category of cases may not reflect
an intention by Parliament that no reconsideration of the decision be allowed, but may instead mean

that the discretion to do so, or to refuse to do so, was left with the official: Nouranidoust, at para 24.

[61] Thesignificance of the kind of functions carried out by administrative tribunalsinsofar as
the applicability of the doctrine of functus officio was also recognized by the Federal Court of
Appeal in Herzig v. Canada (Industry), [2002] F.C.J. No. 127. There the Court seemed to limit the
application of the doctrine of functus officio to those administrative tribunals that carry out
adjudicative functions, stating that:

The principle of functus officio holds that, as a

general rule, where afina decision has been rendered

by an administrative tribunal acting in an
adjudicative capacity, the matter is concluded and no
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amendment can be made to the decison in the
absence of a right of apped. [a para. 16, my
emphasig|

[62] A very broad discretion isconferred on immigration officers under subsection 25(1) of
IRPA. This provision confers discretion on immigration officers to allow them the flexibility to
approve deserving cases not anticipated in the legidation: see IP 5, the CIC Manual dealing with
Immigrant Applications in Canada made on Humanitarian or Compassionate Grounds, at section

2.

[63] Moreover, unlikejudicia or adjudicative tribunal processes, the H& C processis quite
informal. This suggests that there be greater procedural flexibility than in the case of more

formalized or adjudicative decision-making processes.

[64] Insofar asthe availability of other relief such asaright of appeal is concerned, thereisno
right of appeal from the decision of animmigration officer in relation to H& C decisions. Where
thereisaright of appeal, new evidence can be put before the appellate court, provided that the party

seeking to adduce such evidence can meet the relevant test.

[65] However, inthe case of H& C decisions, the only recourse that an unsuccessful applicant has
isby way of judicia review in this Court, and then only with leave of the Court. Generally
gpeaking, areviewing court will limit its consideration to the materia that was before the original

decision-maker, and will not consider new evidence. This limitation on the admissibility of new
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evidence would tend to militate in favour of afinding that functus officio should not apply in

relation to H& C decisions.

[66] That said, anegative H& C decision will not necessarily be the last word on an individual’s
ability to stay in Canadaon H& C grounds. Unlike ajudgment or tribunal decision that finally
determines an individua’ srights, it is always open to an individud to file afurther H&C
application, after thefirst isrefused. Indeed, Mr. Kurukkal has himself taken advantage of this

opportunity.

[67] Nevertheless, the substantiad filing fees and significant processing times may make thisan
unattractive option for many people, and limit its effectiveness asaway in which to overcome a

negative decision.

[68] Moreover, whilerecognizing that there is aways a benefit to finality in the decision-making
process, it must aso be recognized that the nature of an H& C decision is fundamentally different
than, for example, acivil judgment or atribunal decision that resolves a dispute between two or
more parties. In these latter types of cases, the successful party or parties may rely on court or
tribunal rulingsin the conduct of their affairs. These individuals may then be detrimentally affected

in the event that the court or tribunal decision is subsequently reconsidered and changed.

[69] Incontrast, thereisnotruelisinter partes, or live controversy or dispute, between partiesin

the H& C context. A decision on an H& C application will likely only have a direct effect on the
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applicant or applicants themselves. No one elseislikely to rely on an H& C decision to hisor her

detriment.

[70] Itistruethat H& C applicants bear the onus of demonstrating that they would suffer unusual,
undeserved or disproportionate hardship if required to apply for permanent residency from outside
Canada. Applicants are obligated to “put their best foot forward” in their applications, and they
omit pertinent information from their applications at their peril: see, for example, Owusu v. Canada
(Minister of Citizenship and Immigration) [2004] F.C.J. No. 158, at para. 8, and Kisana v. Canada

(Minister of Citizenship and Immigration), 2009 FCA 189, at para. 45.

[71] It doesnot, however, follow from this that an officer can never consider additional
information provided by an applicant after the initial H& C decision has been made. Rather, these
cases smply stand for the proposition that there is no obligation on an immigration officer assessing
an H& C application to go back to an applicant in an effort to ferret out additional information
supporting the application, when that information has not been provided by the applicant him- or

hersalf.

[72] Findly, thereisaconcern that the ability of immigration officersto reconsider negative
H& C applications could lead to an abuse of the immigration system. That is, removals officersare
often asked to defer aremoval because a decision is outstanding in a pending H& C application.
Indeed, stays of removal are sometimes granted by this Court where the H& C decision is expected

imminently. The ability of applicants to provide additional evidence, and to request reconsideration
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of their H& C applications, could potentially interfere with the ability to remove individual s without

statusin Canada as soon as is reasonably practicable.

[73] Thisconcern could, however, be addressed if, upon receiving arequest for consideration,
immigration officers promptly considered the materiality and reliability of the evidence in question.
The officers would also have to consider whether the evidence in question was truly “new”, or
could have been obtained earlier with the exercise of reasonable diligence. Animmigration officer
should a so be able to assess whether arequest to reopen an H& C application was being made for
bona fide reasons, or was being sought for a collateral purpose, such asto support arequest to defer

an imminent removal from Canada.

V. Conclusion

[74] Having carefully weighed the various considerations discussed in the preceding paragraphs,

| have concluded that the need for flexibility and responsiveness to changing circumstances and new
information in the H& C assessment process outweighs the desirability of having finality and
certainty in the decision-making process. | would note that conclusion is consistent with the

teachings of the Federal Court of Appea in Sdliah, previoudly cited, at para. 4.

[75] | havefurther concluded that the doctrine of functus officio does not apply to the informal,
non-adj udicative decision-making process involved in the determination of H& C applications. Asa
conseguence, | find that the immigration officer erred in refusing to consider the death certificate

provided by Mr. Kurukkal in this case, and the application for judicia review is alowed.
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V. Certification
[76] The question of whether an H& C officer is functus officio after rendering adecisionin
relation to an application for a Humanitarian and Compassionate exemption is a question of law that

isnot only dispositive of this case, but transcends the interests of these parties.

[77]  Nether party has proposed a question for certification in this case. However, in light of the
unsettled nature of the law on this point, | am satisfied that those involved with the immigration
process would benefit from the views of the Federal Court of Appeal on this question. Asa

consequence, | will certify the following question:

Once a decision has been rendered in relation to an
application for a humanitarian and compassionate
exemption, is the ability of the decison-maker to
reopen or reconsider the application on the basis of
further evidence provided by an applicant limited by
the doctrine of functus officio?
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JUDGMENT

THIS COURT ORDERS AND ADJUDGES that:

1. This application for judicial review is alowed, and the matter isremitted to a
different immigration officer for re-determination in accordance with these reasons.
In addition to the other information filed by Mr. Kurukkal in connection with his
first H& C application, the officer is directed to consider the death certificate for Mr.

Kurukkal’ swife, and to decide what if any weight should be attributed to it; and

2. Thefollowing question is certified:

Once a decision has been rendered in relation to an
application for a humanitarian and compassionate
exemption, is the ability of the decison-maker to
reopen or reconsider the application on the basis of
further evidence provided by an applicant limited by
the doctrine of functus officio?

“Anne Mactavish”
Judge
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