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REASONS FOR JUDGMENT AND JUDGMENT

[1] The applicantsare al public servants. When the Crown decided to consolidate its customs
operations under a new agency, they grieved decisions that they considered to have negative
financia consequences for them. Although they remained Crown employees throughout, the
representative of the Crown who was their employer changed from a separate employer to the

Treasury Board. They are seeking ajudicial review of the decision at thefinal level of the
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grievance process. Asaresult of legidative provisions, they are unable to refer the grievance to
adjudication and they are unable to attempt to obtain financial redress thorough court process.
Judicial review istheir only option. For the reasons that follow, their application for judicial review

is dismissed.

Background

[2] The Public Service Saff Relations Act, R.S. 1985, c. P-35 (PSSRA) was replaced by the
Public Service Labour Relations Act, S.C. 2003, c. 22 (PSLRA), which came into force on April 1,
2005. Under both Acts, federa public servants are employees of the Crown either as represented by
the Treasury Board or as represented by a* separate employer” (under the PSSRA) or a* separate

agency” (under the PSLRA).

[3] The Canada Customs and Revenue Agency (CCRA) was created and became a separate
employer on November 1, 1999. Various branches of the Department of Nationa Revenue, an
employer represented by Treasury Board, were converted into CCRA. The employees of those

departments then became employees of CCRA, a separate employer.

[4] As a separate employer CCRA had its own authority to set terms and conditions of
employment for its employees. CCRA created a new occupational group, the Management Group
(the MG Group), and negotiated a collective agreement with its unions applicable to the MG Group.

The applicants al occupied manageria or confidential positions within the MG Group and thus
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were not unionized; however, the terms and conditions of the MG Group collective agreement were

applied to them.

[5] On December 12, 2003, the Canada Border Services Agency (CBSA) was created by a
series of Ordersin Council. One of these, P.C. 2003-2064, transferred the control and supervision
of certain portions of the CCRA to the CBSA. At the same time, a regulation was passed making
subsections 37.3(1) and (2) of the Public Service Employment Act (PSEA) - the so-called “block
transfer” provisions - applicable to the affected employees. Thus, the applicants were transferred
from CCRA to CBSA effective December 13, 2003. Aswas noted by the applicantsin their
memorandum they “were not given the choice of whether to remain with the CCRA or be
transferred to the CBSA” and “they continued to work in the same work |ocations and performed

substantially the same duties at the CBSA asthey had at CCRA”.

[6] At the time of transfer, and shortly thereafter, the respondent made statements concerning
the terms and conditions of employment of its employees that would be in place upon transfer. The
applicants describe these as “assurances’. These statements included the following:

All of thelr existing terms and conditions of employment, their
current rates of pay and job classification levels will be accepted and
continued in the new organization until such time as the appropriate
processes are in place to establish the ongoing terms and conditions
of employment

-Noticeto All Staff, December 12, 2003

On transfer to the new Agency, the current terms and conditions of
employment, including salaries will remain in effect.
-Questions and Answers
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Employees transferring from [the CCRA] will not be adversely
affected. We have committed to the continuation of their present
terms and conditions of employment, including classifications and
salaries, aswell as accrued benefits ... subject to atransition period.
-L etter from Assistant Secretary, Labour Relations and
Compensation Operations, Human Resources Management Office,
Treasury Board, dated December 23, 2003
[7] Behind these statements was the fact that on December 12, 2003, Treasury Board, by
decision 831096, approved the continuation of terms and conditions of employment in place at

CCRA, subject to atrangition period that was to last until new collective agreements werein place.

[8] If the applicants had remained employees of CCRA then, under the MG Group collective
agreement, they would have received an economic increase in salary of 2.25% on June 21, 2004.
The CBSA provided the applicants with alump sum payment rather than the expected salary
increase on June 21, 2004. The applicants complain that as aresult, overtime pay and other salary-
related benefits were calculated on the basis of the lower salary that did not include the economic

increase to which they were entitled.

[9] The applicants further complain that under the terms and conditionsin place as employees
inthe MG Group at CCRA they were eligible for an annua performance bonus of between 2% and
5% of salary. The performance bonuswould have been included when calculating the

superannuation benefit for the eligible employees.

[10] On August 25, 2005, CBSA issued a Communiqué to the applicants stating that MG Group

employees, such asthey, would return to their “legacy” occupationa groupsin the public service,
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which the Court understands to refer to the occupational groups covered by existing collective
agreements to which the Crown as represented by Treasury Board isasignatory. As aconsequence,
the applicants were reclassified to the PM occupational group. The Communiqué further stated that
the signing of the collective agreement between Treasury Board and the union covering the PM
occupational group would mark the end of the transition period referenced in the statements set out

in paragraph 6, above. The trangition period ran from December 12, 2003 to June 20, 2005.

[11] Theratesof pay under the MG Group agreement were higher than under the PM agreement
and did not include performance pay. Asaresult, the applicants claim they have had their base
saaries frozen. Also, payment of performance bonuses has ceased. Asaresult, al of the applicants

claim to have suffered a significant loss of remuneration.

[12] Inlate 2005, the applicants each submitted a grievance concerning the decision, as they put
it, “not to protect the terms and conditions of their employment”. By agreement, all of the
applicants grievances were heard together at the final level of the grievance process. That hearing
took place on May 30, 2007. The grievors presented a 34 page written submission. Paul
Burkholder, the Vice President, Human Resources Branch, CBSA, who was to respond to the

grievances, was not personally in attendance.

[13] The submission set out the basis of the applicants grievances asfollows:
@ the receipt of lump sum equivalents that would not form part of their base sdlary in

2004 and 2005 rather than salary revisions as per the relevant collective agreement;
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(b) that the ending of ‘pay increments’ as of June 21, 2005, was contrary to the Treasury
Board policy entitled Regulations Respecting Pay on Reclassification or
Conversion;

(© that the reclassification to agroup and level having alower maximum rate of pay
with no salary protection was contrary to the Regulations Respecting

Reclassification or Conversion.

[14] Theremediesthe applicants sought with respect to their three items of concern were as
follows:
@ That salary earned from December 12, 2003 to June 20, 2004, be paid according to
the terms of the MG Group collective agreement;
(b) That pay increments after June 20, 2005 be paid according to “ Salary Protection
Status’ as set out in Regulations Respecting Pay on Reclassification or Conversion,
(© That those having been reclassified to agroup and level having alesser maximum
rate of pay be placed in “ Salary Protection Status’ as set out in the Regulations
Respecting Pay on Reclassification or Conversion and that those previoudly digible
for performance pay continue to be eigible, in accordance with the definition of

“Saary Protection Status.”

[15] A document entitled Final Level Grievance Précis was prepared by Catherine Anderson of
Corporate Labour Relations, outlining the nature of the grievances and their background. Shewas

present at the grievance hearing together with another person from the respondent\s labour relations
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group. The Précisoutlinesin bullet form the applicants' representations and the corrective action

requested. It also sets out management’ s position in succinct terms, referencing the position of

Treasury Board Secretariat (TBS):

CBSA dedlt with TBS officials extensively on the question of how to
integrate MGs into the public service. It was the view of TBS, asthe
employer, that salary protection could not apply because the MG
rates of pay did not exist in that part of the public service for which
TBS was the employer. The return-to-legacy with sdary
maintenance regime was the process determined by TBS. CBSA
followed the instructions of the employer and, in so doing, treated
every former MG as equitably and consistently as possible.

The Précis concluded with a recommendation that “[u]nder the circumstances, CBSA had no option

but to follow the instructions of Treasury Board Secretariat”, and that “thereis no choice but to deny

the grievances.” A draft final decision nearly identical to the decisions ultimately issued was

appended to the Précis.

[16]

The decision of Paul Burkholder at the final level of the grievance procedure was rendered

on Oct. 3, 2007. Each grievor received asimilarly worded decision. The example in the applicants

record was sent to Mr. Hagel. It isbrief enough to quotein full:

The following is in response to your grievance concerning the
decisons made and the process utilized in connection with the
integration of MG employees, formerly employed by the then named
Canada Customs and Revenue Agency, to the Canada Border
Services Agency (CBSA).

While | am very familiar with the above-mentioned exercise, | have,
nevertheless, carefully reviewed the content of your grievance and
considered the submissions made by your representatives in the
course of the grievance consultation process.



As we are adl now aware, the movement of employees from a
separate employer to an agency for which the Treasury Board is the
employer presented many complications. The most difficult of these
was the integration of the MG and SM populations because no such
classifications existed in the Treasury Board universe. The manner in
which CBSA was created represented a unique Situation that was not
contemplated in existing human resources policy.

CBSA officias including the President of CBSA dedt with the
Treasury Board Secretariat extensively on this matter. In accordance
with its authority as the employer’s representative, Treasury Board
Secretariat determined the manner by which the MG integration was
to occur. CBSA, in turn, treated all MG employees equitable and
consistently in accordance with the employer’ s instructions.

In light of the foregoing, |1 cannot grant the corrective action you
have requested.

section 209; thus, pursuant to section 214, the decision is therefore final and binding for the

giving rise to the dispute.”

The applicants have raised the following four issues:

What isthe standard of review?

Page: 9

[17] Thereisno dispute between the parties that under the PSLRA, this grievanceis not of atype

that may be referred to adjudication after the final level of the grievance process in accordance with

purposes of the Act. Furthermore, under section 236 of the PSLRA, the grievance process “isin

lieu of any right of action that the employee may have may have in relation to any act or omission

Did procedural fairness require that the decision-maker attend the hearing of the

grievance in person?
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(© Were the reasons given by the decision-maker adequate to comply with the
requirements of procedural fairness?
(d) Did the decision-maker fail to consider and apply Treasury Board's Termsand
Conditions of Employment Policy, the Regulations Respecting Pay on
Reclassification or Conversion, and section 37.3 of the Public Service Employment

Act?

Analysis

Sandard of Review

[19] The applicants submit that the Court should review the decision against a correctness
standard, both with respect to issues of procedural fairness, and with respect to the actual merits of
the decision. The respondent is of the view that the appropriate standard of review is

reasonabl eness, but concedes that “ questions relating to procedural fairness are to be weighed
against the [Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817]

criteria”

[20] The standard of review anaysis prescribed by the Supreme Court of Canadain Dunsmuir v.
New Brunswick, 2008 SCC 9, requires the Court to first ask whether the existing jurisprudence has
satisfactorily determined the degree of deference on theissue. If the existing jurisprudenceis
unfruitful, then the Court must determine the appropriate standard having regard to the presence of
any statutory direction in the form of a privative clause, whether the decision turns on

determinations which are primarily factual or legal in nature, and whether or not there is a discrete
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administrative regime with respect to which the decision-maker has particular expertise. Itis
notable here that the example of the latter provided by the Supreme Court in Dunsmuir was labour

relations.

[21]  Prior to Dunsmuir, on judicia review of non-adjudicable classification grievances arising
under section 91 of the PSSRA, this Court generally adopted a patent unreasonableness standard of
review, asit appears from the cases canvassed by Justice Michel Shorein Julien v. Canada, 2008
FC 115, at para. 24 and following. Inthis case, however, it iscommon ground that the grievances
arose out of an unprecedented factual Situation. Because we are not dealing with classification

grievances in the ordinary sense, but with anove situation, afresh standard of review anaysisis

appropriate.

[22] The PSSRA was repealed on March 31, 2005, and the governing statute is now the PSLRA.
The categorization of adjudicable and non-adjudicable grievances under the PSLRA remains
basically unchanged from what that under the PSSRA. Section 208 of the PSLRA is equivaent to

the former section 91 of the PSSRA.

[23]  Urging deference, the respondent says that the impugned decision isinsulated by section
214 of the PSLRA, aprivative clause. That provision reads as follows:

214. If anindividua grievance  214. Sauf dansle casdu grief

has been presented up to and individuel qui peut étre renvoyé a
including the final level inthe I’ arbitrage au titre de I’ article
grievanceprocessanditisnot 209, ladécision rendue au dernier
onethat under section209 may  palier de la procédure applicable
be referred to adjudication, the  enlamatiere est définitive et
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decision on the grievancetaken  obligatoire et aucune autre

at thefina level inthe grievance mesure ne peut étre prise sousle

processisfina and bindingfor  régime delaprésenteloi al’ égard

all purposesof thisActandno  du grief en cause.

further action under this Act

may be taken onit.
[24] Inmy view, thisisaweak privative clause. Unlikeafull or true privative clause, it does not
purport to preclude judicial review. Therefore, if anything, it would point towards alesser degree of

deference.

[25] Mattersthat may be grieved but not adjudicated are varied. It isnot in every case that the
decision-maker will possess any more expertise than the Court, particularly where questions of law
areinvolved. Inthiscase, the applicants framed their grievances with reference to administrative
policies, not laws. | am satisfied that the application of policies and proceduresis within the

specialized expertise of the decision-maker, which pointsto deference.

[26] When one examines the statutory scheme asawhole, it is clear that it congtitutes a
comprehensive scheme for dealing with employment related disputes, whereby Parliament has
established an exclusive mechanism of non-adjudicative dispute resolution for grievances which do
not involve demoation or termination, or disciplinary actions resulting in financial penalty. This has
implications for the level of deference the Court should show to decision-makers acting within this
scheme. Inthisregard, it isnoted that in Vaughan v. Canada, [2005] 1 S.C.R. 146, Justice Binnie,
writing for amajority of the Court, stated:

| do not accept [ ...] that comprehensive legidative schemes which do
not provide for third-party adjudication are not, on that account,
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worthy of deference. It is a consideration, but in the case of the
PSSRA it is outweighed by other more persuasive indications of
cluesto parliamentary intent.

While the absence of independent third-party adjudication may in
certain circumstances impact on the court’s exercise of its residual
discretion (as in the whistle-blower cases) the general rule of
deference in matters arising out of |abour relations should prevail”
(emphasis added).

What was at issue in Vaughan was whether the PSSRA excluded recourse to the superior courts as
an aternative to the non-adjudicative grievance process provided for therein. The mgority
answered that question in the affirmative leaving room only for a“residual” superior court

competence. As noted, under the PSLRA, exclusive jurisdiction is now legidated at section 236.

[27] Inlight of the above, | conclude that with respect to the merits of the decision, the
appropriate standard of review isreasonableness. It would be contrary to the reasoning in Vaughan

to adopt a correctness standard, as advocated by the applicants.

Procedural Fairness
[28] It iswell-established that procedural fairnessisreviewable on a correctness standard:

Sketchley v. Canada, 2005 FCA 404, at para. 111.

[29] Whether thereis merit to the applicants submissions regarding adequacy of reasons and the
non-attendance of the decision-maker at the grievance hearing turns on the specific content of the

duty of procedural fairnessin this case.
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[30] Intheapplicant’s submission, because they were precluded from any recourse outside of the
grievance process, it follows that “ Parliament must have intended this process to be a meaningful
process for adjudication of the Applicant’ srights.” From this, they argue, arequirement for anin-
person hearing as well as fulsome reasons should be deduced. They rely in this respect on the
Federa Court of Appeal’ s discussion of the adequacy of reasonsin Via Rail Canada Inc. v.
National Transportation Agency, [2001] 2 F.C. 25, aswell as a passage from Brown & Evans,
Judicial Review of Administrative Action in Canada,(looseleaf), para 12:4340. The authors write:

Generally speaking, in the absence of express of necessarily implied

statutory authority, a tribunal with a duty to adjudicate cannot ...

normally delegate responsibility to conduct the hearing or any part of

it.
[31] Therespondent relies on Baker and submitsthat having regard to the interests at stake, the
nature of the issue, the type of decision making, and the nature of the decision-maker, the
procedura fairness requirements attaching to the grievance process are at the low end of the
spectrum. The respondent also quotes from Brown & Evans.

The court will show some deference to the agency’s choice [of

procedure]. (...) It will be more difficult to satisfy a court that oral

hearings should be held by (...) a departmental official before

exercising a statutory power to which the duty of fairness or the

principles of fundamenta justice apply, than in the use of decision

making by an independent administrative tribunal .
[32] Both parties have proceeded on the basisthat a public law duty of fairness appliesto the

grievance process. Their dispute relates to its intensity not its existence.
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[33] | pauseto notethat in Dunsmuir, a unanimous Supreme Court overruled its own
jurisprudence and held that a public sector employee cannot invoke a public law duty of fairnessin
the context of adismissal decision, where the employment relationship is contractua in nature. The
Court wrote at para 113: “a public authority which dismisses an employee pursuant to a contract of
employment should not be subject to any additional public law duty of fairness.” It thisisso, it
might be asked why a public law duty of fairness would attach to a public authority’ s decision on an

employment dispute resulting in something less than adismissal, asisthe case here.

[34] Inmy view, there areindeed good reasons to consider that a public law duty of fairness
attachesto the PSLRA grievance process. Firstly, thereis established jurisprudence. In Chong v.
Canada (Treasury Board), (1999), 170 D.L.R. (4™) 641, a classification grievance case arising
under the PSSRA, the Federa Court of Appeal wrote, at para. 12, that “[t]hereis clearly adispute

between parties which the grievance process seeks to resolve and the duty of fairness clearly applies

to that process’ (emphasis added). Secondly, the PSLRA’ s procedural provisions governing non-
adjudicable grievances are so skeletal that they cannot be viewed as providing statutory procedural
protections of any substance, whereas employment contracts and private law are both sources of
procedural protections relating to dismissal. Thirdly, where employees have no accessto third-party
adjudication, it is particularly significant that “ questions of procedural fairness can be addressed as
of right on judicial review of the decision-maker’ s decision,” as Justice Sexton observed in Vaughan
v. Canadain 2003 FCA 76. Finally, there are strong indications in Dunsmuir itself that its finding

should not be extended beyond the “ specific context of dismissal from public employment.”
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[35] Forthesereasons, | am of the view that the grievors were entitled to some degree of
procedural fairness, and that this entitlement arose out of the public law. | am aso of the view that
the intengity of the obligation was at the low end of the spectrum, as has been established in the
classification grievance cases. In this case, the grievances were apparently dealt with on a
somewhat ad hoc basis, in that they went directly to the final level, by agreement. In his affidavit
filed in this proceeding, the decision-maker, Paul Burkholder, attests “that the established grievance
consultation / hearing process was followed.” The process followed provided the grievors with a
full opportunity to make their case and indeed, on the record before the Court, their presentation to
the labour relations advisors was accurately summarized in the Final Level Grievance Précis.
Further, aduty to conduct an in-person hearing does not arise out of any provisionsin the PSLRA
and the applicants did not point the Court to any other policy documents that so provide. Inthese
circumstances, | reject the gpplicants’ contention that the decision-maker was under an obligation to

attend in-person at the grievors' presentation.

[36]  With respect to the requirement to provide reasons and the sufficiency thereof, the
applicants submit that Mr. Burkholder’ s reasons failed to address or even acknowledge the
arguments they advanced at their presentation. They rely on Via Rail, acase in which the Federa
Court of Appeal held that “the obligation to provide adequate reasonsis not satisfied by merely
reciting the submissions and evidence of the parties and stating a conclusion.” The respondent
submits that although Paul Burkholder did in fact provide reasons, procedural fairness did not

require that he do so, and that therefore, the reasons were not inadequate.
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[37] Whether or not reasons were required is somewhat hypothetical in that reasons werein fact
given. Inany event, whether or not they are required, they presumably reflect the basis of the
decision, and that iswhat the Court is concerned with on judicial review. | would also note that if
indeed the respondent is correct that decision-makers are not required to provide reasonsin relation
to non-adjudicable grievances under the PSLRA, practically speaking, in all but the most
exceptional caseit would be difficult for areviewing court to conclude that a decision is reasonable

in the absence of reasons.

[38] Inthiscase, the decision-maker did more than ssimply state a conclusion. Inmy view, his
reasons are not merely pro forma and they explain why the grievances were dismissed. They are
therefore amenabl e to a substantive review for reasonableness, and accordingly, the Court would not

bejustified in rgecting them summarily for inadequacy.

Reasonableness of the Decision
[39] Havingfound that this application cannot succeed on either of the procedural fairness
grounds raised by the applicants, | turn to the merits of the decision and whether or not it can be
characterized as reasonable, in accordance with the applicable standard of review. In this portion of
the judgment, | give no weight to the affidavit evidence of the decision-maker, Paul Burkholder,
concerning the basis for his decision. On this point | am in agreement with Justice Luc Martineau’s
observation in Lalonde v. Canada (Revenue Agency), 2008 FC 183, that “ authorizing decision-
makers to supplement their reasons after the fact through affidavitsis not at al conduciveto the

transparency of the decision-making process.”
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[40] Inconducting areview for reasonableness the Court looks for intelligibility, transparency,
and justification in the decision-making process. Dunsmuir, at para. 47. | am aso mindful of Justice
Fichaud' s cautionary observation in Casino Nova Scotia v. Nova Scotia (Labour Relations Board),
2009 NSCA 4, that “*intdligibility’ and *justification’ are not correctness stowaways crouchingin

the reasonableness standard.”

[41] Inthiscase, theimpugned decisionisindeed intelligible insofar as the decision-maker
proceeded on the basis that “the manner in which CBSA was created represented a unique Situation

that was not contemplated in existing human resources policy” (emphasis added). The statement

indicates afinding that none of the Treasury Board policies relied upon by the grievors had any
application. Inlight of this, | cannot agree with the applicants' submission that the decision-maker
failed to consider the Terms and Conditions of Employment Policy and the Regulations Respecting
Pay on Reclassification or Conversion. He considered them and concluded they didn’t contemplate
the situation before him; that iswhy he didn’t apply them. Such a determination falls squarely

within the decision-maker’ s expertise.

[42] Moreover, | am of the view that the conclusion is defensible in terms of the facts and the
law. Asthe parties observed, Treasury Board's Terms and Conditions of Employment Policy
containsa provision providing that “ ... an employeeis entitled to be paid, for services rendered, the
appropriate rate of pay in the relevant collective agreement.” The policy further defines ‘ relevant
collective agreement’ as the collective agreement for the bargaining unit to which the employeeis

assigned or would be assigned were the employee not excluded. The respondent submits that where
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the bargaining unit to which the grievors would have been assigned (the MG Group) has never
bargained with or contracted with the employer (the Treasury Board), there was no ‘relevant
collective agreement’. According to the respondent, “[i]t could not have been the intent of this
policy that terms and conditions set in the collective agreement of a separate employer (with a
different classification scheme and different rates of pay) would determine the rates of pay of
Treasury Board employees.” Thisreading of the policy is certainly reasonable and, in my view,

correct.

[43] Similarly, the respondent submits that Treasury Board' s Regulations respecting pay on
reclassification or conversion must be read in light of the definitions of ‘reclassification’ and
‘conversion’ in Treasury Board' s Glossary of Terms and Definitions. 1n the glossary, ‘ conversion’
refersto the introduction, for an established group, of a new group and/or level or anew
classification plan and/or structure. ‘Reclassification” means the change in group and/or level of a
position or positions resulting from areview or audit. The respondent submits, and | agree, that

these definitions do not embrace the grievors' situation. Again, thisis areasonable interpretation of

the policy.

[44] Ladtly, | do not agree with the applicants submission regarding the decision-maker’ sfailure
to consider and apply section 37.3 of the Public Service Employment Act, which deals with the
status of employees subject to ablock transfer. Contrary to the applicants' suggestion in their
memorandum, there is no evidence that an argument grounded on that provision was raised by the

grievors a any stage prior to these proceedings. The decision-maker cannot be faulted for not



Page: 20

considering a ground which was not before him. See: Regional Cablesystems Inc. v. Wygan, [2003]

F.C.T. 321, (2003), 47 Admin L.R. (3d) 151.

[45] Inlight of the above, | find that the decision was reasonable and should not be interfered

with.

[46] At the hearing counsel for both parties agreed that the following persons were to be removed
as applicants: Mark Claveau, Terry Lubinski, Jeff McMenemy, Jeff Walters, Elizabeth Warren and

Tim Ziola. Inlight of the parties agreement, that Order shall issue.

[47] Both parties asked for costsif they were successful. Asthe respondent was successful, itis

entitled to its costs.



ORDER

THISCOURT ORDERSthat:

The style of cause shall be amended to remove Mark Claveau, Terry Lubinski, Jeff

McMenemy, Jeff Walters, Elizabeth Warren and Tim Ziola as applicants; and

This application for judicia review is dismissed, with costs.

“Russd W. Zinn"
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Judge
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