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REASONS FOR JUDGMENT AND JUDGMENT

[1] Thisisan application for judicial review of adecision of a Pre-Removal Risk Assessment
Officer (PRRA Officer) dated June 24, 2008, denying the applicants application for an exemption
on humanitarian and compassionate grounds (H& C) to the requirement that persons seeking

admission to Canada must make their application before entering the country.
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FACTS

[2] The principal applicant, the female applicant and their daughter are citizens of Uruguay.
They arrived in Canada on June 25, 2002, and made a claim for refugee protection. In March 2005,
the Refugee Protection Division of the Immigration and Refugee Bard rejected their claims. The
applicants application for leave for judicia review of the negative Board decision was dismissed by
the Federa Court in July 2005. The applicants PRRA application was denied on June 20, 2008,
and their H& C application was denied on June 24, 2008. The applicants now seek judicial review

of the decision to deny their H& C decision.

Decision under review

[3] The PRRA officer reviewing the applicants H& C application had previoudy reviewed and
rejected the applicants PRRA application. The PRRA officer considered the following factors:

a. hardship or sanctions upon return to Uruguay;

b. spousal, family or personal relationships that would create hardship if severed;

C. degree of establishment in Canada;

d. bestinterests of the child;

e. establishment, tiesor residency in any other country; and

f. feashbility of returnto country of nationality.

[4] The PRRA officer noted at page 3 of her decision that the RPD panel rejected the
applicants refugee claims on the basis that state protection was available in Uruguay, and

canvassed the evidence on state protection in Uruguay. Shefound at page 9 of her decision:
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With some notabl e shortcomings, adequate state protection existsin
Uruguay, and is available for the applicants’ recourse. Further, it
would not be a hardship for the applicants to access state protection
should it be necessary. | am not of the opinion that the hardships
relating to risk constitute unusual and undeserved or disproportionate
hardship.

[5] On the issue of family or personal tiesthat would create hardship if severed, the PRRA

officer found that while the applicants had formed meaningful relationshipsin their local

community in Canada, severing these ties would not constitute undue hardship for the applicants.

[6] The PRRA officer held that the applicants had established a*“ measure of establishment” in
Canada, noting the letters of support from the adult applicants employers aswell astheir volunteer
work and English studies, but found at page 5 of her decision:

While the positive aspects of the applicants’ establishment in Canada
have been noted, thereis insufficient evidence before me to support
that the applicantsintegrated into Canadian society to the extent that
their departure would cause unusual and undeserved, or
disproportionate hardship, or not anticipated by the Act.

[7] The PRRA officer then considered the best interests of the minor applicant, who at the time
of the H& C application was completing her final year of high school and had been accepted into the
Hotel Management Programs at George Brown College, Humber College and Seneca Collegein
Toronto. The PRRA officer stated at page 6 of her decision:

Although the MA has been in Canada for several years, learning the
English language and adapting to North American culture, it is
reasonabl e to expect that she has been exposed to the Spanish
language and Uruguayan culture by her parents. The MA has
demonstrated her ability to adjust to new environments. It isnoted
that the MA has spent some important devel opmental yearsin
Canada; however, given her age and experiences in Canadarelated to
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employment and education, it is reasonable to expect that

adjustments in Uruguay would be minimal. Further, thereisa

network of extended family including her grandparents and aunts and

uncles, who may facilitate and asset with the MA’ s adjustmentsin

Uruguayan society.
[8] Regarding the establishment of ties or residency in another country, the PRAA officer found
that the applicants had resided in Uruguay prior to coming to Canada; they had also resided in Spain
for aperiod of time with their son, who lives there currently; the adult applicants were employed
and educated in Uruguay; and they have immediate family members, including parents and siblings,
living in Uruguay. Finally, the PRRA officer found that there was no evidence that return to
Uruguay was not afeasible option for the applicants. The PRRA officer stated that at page 11.

Thefact that Canadais amore desirable place to live than the

country of return is not determinative on an H& C assessment.
[9] The PRAA officer therefore concluded that the applicants had not established that their

personal circumstances were such that the hardships of not being granted the exemption would be

“unusual and undeserved or disproportionate”.

| SSUE
[10] Theapplicant submits that the PRAA officer erred in denying their application because she
failed to properly consider:

a thebestinterests of the child;

b. thedegree of the applicants establishment in Canada; and
c. thehardship to the applicants upon return.
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STANDARD OF REVIEW

[11]  In Dunsmuir v. New Brunswick, 2008 SCC 9, 372 N.R. 1, the Supreme Court of Canada
held at paragraph 62 that the first step in conducting a standard of review analysisisto “ascertain
whether the jurisprudence has already determined in a satisfactory manner the degree of [deference]

to be accorded with regard to a particular category of question.”

[12] InBaker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817, the
Supreme Court of Canada established that reasonableness is the appropriate standard of review for
H& C application decisions. The Court stated at paragraph 62:

162 ... 1 concludethat considerable deference should be accorded
to immigration officers exercising the powers conferred by the
legidation, given the fact-specific nature of theinquiry, itsrole
within the statutory scheme as an exception, the fact that the
decison-maker isthe Minister, and the considerable discretion
evidenced by the statutory language. Y et the absence of a privative
clause, the explicit contemplation of judicial review by the Federa
Court — Tria Division and the Federal Court of Appeal in certain
circumstances, and theindividual rather than polycentric nature of
the decision, also suggest that the standard should not be as
deferentia as* patent unreasonableness’. | conclude, weighing all
these factors, that the appropriate standard of review is
reasonableness smpliciter.

[Emphasis added]

[13] Inreviewing the Board s decision using a standard of reasonableness, the Court will
consider "the existence of justification, transparency and intelligibility within the decision-making
process’ and “whether the decision falls within arange of possible, acceptable outcomes which are

defensible in respect of the facts and law.” (Dunsmuir at paragraph 47).



Page: 6

ANALYSS

Issue No. 1: Did the officer fail to properly consider the best interests of the child?

[14] The applicants submit that the PRRA officer ignored extensive submissions relating to the
economic Situation and the status and treatment of women in Uruguay, and that both these issues
adversaly affect the best interests of the minor applicant. They state that the PRRA officer’s
conclusion that there was insufficient evidence that similar opportunities would be available to the

minor applicant in Uruguay is therefore unreasonable.

[15] The PRRA officer noted at page 11 of her decision that the adult applicants were educated
and employed in Uruguay:

The PA completed eight years of schooling. While in Uruguay, the

PA worked asaTailor with Textile Sadil and was self-employed asa

painter. The FA completed six years of schooling and was employed

as aMachine Operator in Uruguay. The applicants appeared to be

established during their residency in Uruguay. They also have

immediate family membersliving in Uruguay including parents and
sblings.

[16] Thus, the PRRA officer concluded that the applicants would not face significant hardship
upon return. Despite the generalized evidence regarding the poor economic situation in Uruguay,
and particularly the 30% unemployment rate there, the applicants did not provide any evidence to
establish that they would face any particular hardship in gaining employment or re-establishing

themselvesin Uruguay as aresult of their circumstances. The evidence before the PRRA officer
was that they had no particular difficulties finding and maintaining employment whileresiding in

Uruguay and that they had family connections there aswell. It was reasonable for the officer to
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conclude that there was insufficient evidence that the applicants would face particul arized hardship

in finding employment or re-establishing themselves in Uruguay.

[17]  Whilethe applicants included information on the status and treatment of women in their
submissions, including the rates of domestic violence against women in Uruguay, they again did not
make any submissions regarding the difficulties the minor applicant might face asafemalein
Uruguay. The fact that there are more favourable socia and economic conditions in Canada cannot
suffice to establish that an H& C exception iswarranted. The PRAA officer stated on page 10:
Although the MA residing in Canada may enjoy better social and
economic opportunities than she would in Uruguay, thereis

insufficient evidence before me to indicate that her basic amenities
would not be provided for in her home country.

[18] Thisconclusion was reasonable based on the evidence before the PRRA officer.

[19] Theapplicants submissionsin relation to the best interests of the child primarily focused on
the minor applicant’ sadmission into severa community colleges and her strong academic
achievements as a high school student. The PRRA officer made note of these achievements and
stated at pagelO:

The MA’s establishments, relationships with friends, and positive

contributions have been noted. The applicants have provided

insufficient documentation to support that the applicant would not be

afforded similar opportunitiesin Uruguay.
[20] ThePRRA officer then cited the 2006 US Department of State Country Report on Human
Rights Practices for Uruguay, which states:

The government was committed to protecting children’ s rights and
welfare, and it regarded the education and health of children asatop
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priority. The Nationa Institute for Adolescents and Children

(INAU) oversees implementation of the government’ s programs for

children. The government provided free compulsory kindergarten,

primary, and secondary education, and 95 percent of children

completed their primary education. Girls and boys were treated

equaly. Free education was available through the undergraduate

level at the national university.
[21]  Therespondent notes that the minor applicant has completed her high school education in
Canada and is now moving to the next chapter in her educational career. The evidence cited by the
PRRA officer indicates that education at thislevel isvery much available in the applicants home
country. The applicants provided no evidence that the minor applicant could not study at thislevel

in Uruguay. The PRRA officer’ sfinding that similar opportunities would be available to the minor

applicant in Uruguay is, therefore, afully reasonable conclusion.

[22] The applicant states that Justice Zinn’ s recent ruling in Ranji v. MCI, 2008 FC 521, 167
A.C.W.S. (3d) 163, wherein the applicants needed an H& C to facilitate their children’s education, is
applicable here. Inthat case, the applicants provided evidence that, if returned to India, asfarmers,
they would have to return to arura areawhere access to educational ingtitutions would be very
limited. In Ranji, the children were not even in Canada. They werein Indiaat a private school. If the
applicants were returned to India, the adult applicant would lose his Canadian income which
allowed him to afford a private school in Indiafor his children. Ironically, the alleged “ best
interests’ of the children wereto be in India by allowing the adult applicant to remain in Canada
with an H& C. | might have thought these “best interests’ of the children too indirect for an H& C on

behalf of their father.



Page: 9

[23] If thereissimilar evidencein this case, it was incumbent on the applicants to provide it.
There is no evidence showing that the minor applicant would be subject to any circumstances
preventing her from availing herself of the cost-free undergraduate education available at Uruguay’s

nationa university, or attending any other ingtitution providing post-secondary education.

[24] Finaly, the applicants submit that the minor applicant would face “ severe hardship” in
reintegrating into the Uruguayan system, as she has studied in Canadain English for six years, and
that it will be very difficult for her to adjust socially to living in Uruguay. They state that the PRRA
officer’ sfinding that the minor applicant adjusted well to her relocation to Canada and that she
would therefore be able to adjust to returning to Uruguay is unreasonable. However, the PRRA
officer’s conclusion was based not only on the minor applicant’ s previous experience with
relocating to adifferent country but also her familiarity with the language and culture in Uruguay.
The PRAA officer stated:

Although the MA has been in Canadafor severa years, learning the

English language and adapting to North American culture, itis

reasonabl e to expect that she has been exposed to the Spanish

language and Uruguayan culture by her parents. The MA has

demonstrated her ability to adjust to new environments. It isnoted

that the MA has spent some important devel opment years in Canada;

however, given her age and experiencesin Canadarelated to

employment and education, it is reasonabl e to expect that

adjustments in Uruguay would be minimal.
[25] Theminor applicant hasimmediate family in Uruguay; she resided there until she was
twelve years old and speaks the language. 1t was reasonable for the PRRA officer to conclude that

she could re-adjust to life in Uruguay without undue hardship and that her successful adjustment to



Page: 10

lifein Canada demongtrates that she does not have any specia difficulties that would pose undue

hardships above those normally accompanying any relocation.

Issue No. 2: Did the PRRA officer fail to properly consider the applicants degree of
establishment in Canada?

[26] The applicants submit that the PRRA officer erred by failing to consider their special
circumstancesin evaluating their degree of establishment. The PRRA officer stated on page 9:

The applicants have presented evidence to indicate a measure of

establishment in Canada since June 2002. During their timein

Canada, the applicants received due processin the refugee protection

program, and therefore ameasure of establishment is expected to

occur. The applicants have maintained agood civil record in

Canada. ..
[27]  The applicants submit that the finding that they had achieved a“measure of establishment”
is unreasonable, and that under their specia circumstances, they had achieved avery high degree of
establishment. The applicants have provided letters of support from their employers, and a Labour
Market Opinion stating that the male applicant’ s job as apainter isin high demand. They have
taken courses to upgrade their qudifications and have a socia network. They submit that the PRRA

officer failed to take into account the “ particular circumstances’ of their application in finding that

their degree of establishment was not so high asto render returning to Uruguay an undue hardship.

[28]  With respect, the applicants have not established that the PRRA officer ignored any
evidence pertaining to their degree of establishment. The PRRA officer acknowledged all the above
facts, but also noted that the applicants had immediate family in Uruguay, and had resided and been

employed in Uruguay until six years ago. The PRRA officer found that the applicants had remained



Page: 11

in Canada voluntarily after their refugee claim had been denied in 2005 and had chosen to make
their PRRA and H& C applications after that date. It was open to the PRRA officer to find that the
applicants had not shown that their establishment and integration into Canadian society was such
that being required to apply for permanent resident status from outside the country would constitute

undeserved or disproportionate hardship.

[29] While persons may be alowed to remain in Canada pending their refugee claim, PRRA,
H& C, and Federal Court appeals, the elapsed time (from 2002 to 2008 in this case) cannot be a
basis for them to remain in Canada as permanent residents. That would condone “backdoor”
immigration. In granting H& C applications, immigration officers and the Courts must consider and

weigh in the balance the public policy of respecting the immigration laws.

IssueNo. 3: Did the PRRA officer fail to properly consder the hardship to the applicants
upon return using the criteria appropriatein evaluating an H& C application?

[30] The applicants submit that the PRRA officer erred by failing to apply the appropriate criteria
for an H& C application in considering the hardship, instead applying the same criteriaand
reasoning that she used in evaluating the applicants PRRA application. The PRRA officer stated
on page 7.

| have considered the applicants H& C and PRRA applications and

submissionsin this decision asrisk has been cited. However, |

recognize that the threshold is one of hardship for an H&C

application and not section 96 or 97 of the Immigration and Refugee

Protection Act (IRPA). This H& C application has been assessed on
the basis of unusua and undeserved, or disproportionate hardship.
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[31] Thus, the PRRA officer was clearly aware of the distinction between the PRRA and H&C
applications and the appropriate standard for evaluating risk in an H& C application. The applicants
submit that the PRRA officer discounted the applicants concerns based on a“refugee-like analys's’
and that the decision contained “verbatim excerpts from [the PRRA officer’s| PRRA decision.”
(Applicant’s Record, p, 460). The gpplicants cite Justice de Montigny’s ruling in Ramirez, which
stated:

While it may be that violence, harassment and the poor heath and

sanitary conditions may not amount to a personalized risk for the

purposes of a PRRA application, these factors may well be sufficient

to establish unusual, undeserved, or disproportionate hardship.
[32] However, inthis case, the applicants did not provide evidence that they would personally
face economic and socia hardship upon returning to Uruguay. The PRRA officer did not make any
finding that poor economic and socia conditions would not suffice to establish the level of hardship
required for an H& C application. However, the applicants had been employed in Uruguay prior to
their arrival in Canada, and had provided no evidence that they would personally belivingin an
areawhere they would face severe economic or social conditions. The evidence does not indicate
that such conditions are present in most of the country. It was reasonable for the PRRA officer to
conclude that the better social and economic conditionsin Canada did not form the basis for an
H& C application, and it was reasonably open to the PRRA officer to conclude that it would not

pose an unusua or undeserved hardship for the applicants to return to Uruguay.

CONCLUSION
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[33] The evidence about the economic and socia conditions in Uruguay was not presented as
particular to the applicants’ likely futureif returned to Uruguay. These conditions were presented as
the general economic and socia conditions. While these conditions are widespread, they do not
apply to everyone and the evidence failed to link these conditions to the persona experience which
the applicants would suffer if returned. Accordingly, the Court does not find that the PRRA officer
failed to consider important and significant evidence relevant to the applicants as Justice Zinn found

in Ranji, supra. For these reasons the Court must dismiss this application for judicial review.

[34] Nether party proposed a question for certification. The Court agrees that this application

does not raise a serious important issue which ought to be certified on appedl.
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JUDGMENT

THIS COURT ORDERSAND ADJUDGES that:

This application for judicia review is dismissed.

“Michad A. Kelen”
Judge
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