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REASONS FOR JUDGMENT AND JUDGMENT

[1] Thisisan application for judicial review of adecision dated April 7, 2008 from the
Immigration Section of the Canadian Embassy in Chinawherein the First Secretary of Immigration,
Madam Noélla Nincevic, acting as visa officer, refused the applicant’ s sponsorship application
based on insufficient humanitarian and compassionate (H & C) factors pursuant to section 25 of the
Immigration and Refugee Protection Act (IRPA), S.C. 2001 c. 27. The applicant had previoudy
been denied a sponsorship application pursuant to section 117(9)(d) of Immigration and Refugee
Protection Regulations (IRPR). That decision was upheld by the Immigration and Refugee Board

(IRB).
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[2] The applicant, Zhang Dan, got married in Canadaon April 2005 to Liu Shaojun, her
sponsor. The applicant first met her sponsor in 1997 when they were both in high school in China
Liu Shaojun became a permanent resident of Canadain January 2005 and he wanted to sponsor his

wife after their marriage in April 2005.

[3] In 2001, the applicant came to Canada on a student visawhile Liu Shaojun stayed in China

to pursue his studies. The applicant visited him when her schooling was completed.

[4] In 2002, Liu Shaojun came to Canada and lived together with the applicant until they were

married.

[5] In 2003, Liu Shaojun applied for permanent residence in Canada which was approved in
January 2005. He then filed a sponsorship application on behalf of his wife after their marriagein
April 2005. It must be noted that after the wedding in 2005 the applicant went to Chinato visit

family and friends and did not return. They have been apart since that time.

[6] On May 2, 2006, thefirst application for sponsorship was refused because Liu Shaojun did
not declare the applicant as acommon law spouse in his application for permanent residence
pursuant to paragraph 117(9)(d) of IRPR. At the time he filed his own application, the couple had

lived together for more than one year.
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[7] He argued that he did not declare the applicant as acommon law partner because, in Chinese
culture, she would only be considered as afamily member once they were officially married.
Moreover, he was not aware that because they had been living together for one year, they would be

considered common law partners.

[8] The decision to refuse the first application for sponsorship was appeaed to the Immigration

Appeal Division.

[9] The appea was dismissed on July 19, 2007. The panel opined that the sponsor and the
applicant could apply for relief based on H & C grounds because this case would be a particularly
compelling one, especialy in view of the appellant’ s straightforward and credible testimony as well

as the obvious cultural differences.

[10] Theapplicant’s hushand then filed a second sponsorship application basedonH & C

grounds.

[11] On February 24, 2008, the couple’ s lawyer sent aletter to the visa officer in Beijing
regquesting to be advised when a decision would be made on their file, so they could make their

submissions available on time. Thisletter was never answered.

[12] OnApril 18, 2008, the couple received aletter dated April 7, 2008, stating that their

application has been refused for a second time due to alack of H & C factors.
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[13] Onthesame date, counsel for the applicant made submissions requesting areconsideration

of thedecision.

[14] OnMay 13, 2008, aletter denying reconsideration was sent to the applicant.

[15] Inhisaffidavit, Liu Shaojun mentioned that before the first visa officer refused their initia
application, aletter was sent to them requesting information as to why the application should not be
refused. Their experience suggested to them that the second visa officer would do the same the

second time with their second application.

[16] Therefore, upon recelving the refusal letter on April 18, 2008, they immediately faxed the

submissions to the second visa officer, which were followed by express mail.

[17] Inthefile, thereisaso an affidavit of Noélla Nincevic (First Secretary of Immigration - visa

officer), stating in particular that she took the CAIPS notes.

[18] The decision wasrendered by the visa officer in Beijing. The visa officer statesin her
decision that the applicant does not meet the requirements for immigration in Canada. The decision-
maker writesin her decision, which isless than two and an half pagesin length, that she has
assessed the applicant’ s application for a permanent resident visa as amember of afamily class. The

visa officer mentions subsections 12(1) of IRPA and 117(9) of IRPR.
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[19] Thevisaofficer dso mentions that the applicant’ s sponsor failed to declare hiswife at any
time during his own application for permanent residence in Canada. She acknowledges that the
applicant’ s sponsor was not aware that the applicant was his common law partner according to

Canadian legidation.

[20] Thevisaofficer was satisfied that the applicant’ s relationship with her sponsor is genuine,
but she does not feel that sufficient H & C factors exist in this case to warrant an exemption of her

inadmissibility pursuant to section 117(9)(d) of IRPR.

[21]  Inher decision, the visa officer also determines that the applicant is not amember of the
family class. She aso pointsto subsection 11(1) of the IRPA and concludes that the applicant is
inadmissible because she does not meet the requirements of the Act. Therefore, she refuses the

applicant’ s application.

[22] Thereevant statutory provisions are the following:

11. (1) A foreign national must, 11.(1) L’ éranger doit,
before entering Canada, apply ~ préalablement a son entrée au

to an officer for avisaor for Canada, demander al’ agent les
any other document required by  visa et autres documents requis
the regulations. The visaor par reglement. L’ agent peut les
document may be issued if, ddlivrer sur preuve, alasuite
following an examination, the  d'un contréle, que I’ éranger
officer is satisfied that the N’ est pasinterdit de territoire et
foreign nationa is not se conforme ala présente loi.

inadmissible and meets the



requirements of this Act.

(2) Theofficer may not issue a
visaor other document to a
foreign national whose sponsor
does not meet the sponsorship
requirements of this Act.

12. (1) A foreign nationa may
be selected as a member of the
family class on the basis of their
relationship as the spouse,
common-law partner, child,
parent or other prescribed
family member of a Canadian
citizen or permanent resident.

25. (1) The Minister snal, upon
request of aforeign nationa in
Canadawho isinadmissible or
who does not meet the
requirements of this Act, and
may, on the Minister’ sown
initiative or on request of a
foreign national outside
Canada, examine the
circumstances concerning the
foreign national and may grant
the foreign national permanent
resident status or an exemption
from any applicable criteriaor
obligation of thisAct if the
Minister is of the opinion that it
isjudtified by humanitarian and
compassi onate cons derations
relating to them, taking into
account the best interests of a
child directly affected, or by
public policy considerations.

117. (1) A foreign nationa isa
member of the family classif,

(2) llsne peuvent étre délivrés a
I” éranger dont le répondant ne
Se conforme pas aux exigences
applicables au parrainage

12. (1) Lasdlection des
étrangers de la catégorie «
regroupement familia » sefait
en fonction delarelation qu'ils
ont avec un citoyen canadien ou
un résident permanent, atitre

d époux, de conjoint defait,

d enfant ou de pere ou mere ou
atitre d’autre membre de la
famille prévu par reglement.

25. (1) Le ministre doit, sur
demande d' un étranger se
trouvant au Canada qui est
interdit de territoire ou qui ne se
conforme pas alaprésenteloi,
et peut, de sapropreinitiative
ou sur demande d’ un étranger
se trouvant hors du Canada,
étudier le cas de cet étranger et
peut lui octroyer le statut de
résident permanent ou lever tout
ou partie des critéres et
obligations applicables, s'il
estime que des circonstances

d ordre humanitaire relatives a
I étranger — compte tenu de
I"intérét supérieur del’ enfant
directement touché — ou
I’intérét public lejustifient.

117. (1) Appartiennent ala
catégorie du regroupement
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with respect to a sponsor, the
foreign national is

(9) A foreign national shall not
be considered a member of the
family class by virtue of their
relationship to a sponsor if:

(d) subject to subsection (10),
the sponsor previously made an
application for permanent
residence and became a
permanent resident and, at the
time of that application, the
foreign national was a non-
accompanying family member
of the sponsor and was not
examined.

[23]
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familial du fait delarelation
gu'ilsont avec le répondant les
étrangers suivants

(9) Ne sont pas considérées
comme appartenant ala
catégorie du regroupement
familial du fait deleur relation
avec |le répondant les personnes
suivantes

(d) sous réserve du paragraphe
(10), danslecasoule
répondant est devenu résident
permanent alasuite d une
demande a cet effet, |’ éranger
qui, al’ époque ou cette
demande a étéfaite, éait un
membre de lafamille du
répondant N’ accompagnant pas
cedernier et n"apasfait I’ objet
d un controdle.

The applicant claims that the standard of review governing decisions of visa officers

respecting H & C applications is reasonableness based on Baker v. Canada (MCI), [1999] 2 S.C.R.

817.

[24]

Theissues of procedural fairness are decided against the standard of correctness based on

Pushpanathan v. Canada (MClI), [1998], 1 S.C.R. 982.

[29]

The applicant claims that the decision of the visa officer is not reasonablein that she erred in

law in her interpretation of subsection 25(1) of IRPA and paragraph 117(9)(d) of IRPR.
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[26] The applicant states that the objective of paragraph 117(9)(d) of IRPR is certainly not to
deny applications for permanent residence in Canada from genuine spouses of Canadian citizens
and permanent residents of Canada. Moreover, the applicant cites some portions of a document of

Citizenship and Immigration Canada:

“Theintent of R117(9)(d), R117(10) and R117(11) isto ensure that persons
whom the sponsor made a conscious decision to exclude (either by not
declaring and/or not having the persons examined) from their own
application for permanent residence cannot later benefit by being sponsored
by this same person as a member of the family class. [...]

The exclusion found in R117(9)(d) exists to encourage honesty and prevent
applicants from circumventing immigration rules. Specificaly, it existsto
prevent gpplicants from later being able to sponsor otherwise inadmissible
family members under the generous family class sponsorship rules when

these family members would have prevented the applicant’ sinitial
immigration to Canada for admissibility reasons (i.e., excessive demand).”

[27]  According to the applicant, paragraph 117(9)(d) of IRPR has two objectives: first to prevent
misrepresentation by individuals to acquire a status or a privilege which was not otherwise available
to them, and second to prevent applicants and their sponsors from circumventing the inadmissibility

provisonsin IRPR based on medica grounds.

[28] Therefore, the applicant claims that the visa officer was not reasonable when sherelied on
paragraph 117(9)(d) of IRPR to refuse the application because there was no finding of
misrepresentation either on the part of the applicant or her spouse. The applicant had passed every

medical examination that was required for her gpplications for a study permit and for permanent
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residence. In fact, it would not have made a difference to the sponsor’ s application in that he would

have successfully landed in Canada whether she was declared or not in his application.

[29] The applicant cites De Guzman v. Canada (MCI), 2004 FC 1276, and argues that the court
has ruled that subsection 25(1) of IRPA provides the necessary mechanism through which refused

family members under paragraph 117(9)(d) of IRPR can have their cases fully reviewed.

[30] Theapplicant clamsthat the visa officer must take into account all relevant factorsrelating
to an excluded relationship based on paragraph 117(9)(d) of IRPR when a decision istaken under
subsection 25(1) of IRPA. In addition, the visa officer must provide adequate reasons and analysis

asto why the exemption from subsection 117(9)(d) should not be alowed in a case of refusal.

[31] The applicant submitsthat the visa officer failed to consider the totality of the evidence that
was before her when she refused the applicant’ s sponsorship application. She did not consider the
circumstances in which the applicant was refused, the genuineness and the longevity of the
relationship, the cultural differences respecting common law partnership in China, the couple's
emotiona and financial wellbeing, the fact that the applicant’ s sponsor iswell established in

Canada, and the devastating effects on the couple due to the prolonged separation.

[32] Theapplicant arguesthat Li v. Canada (MCI), [2006] FC 1101, appliesto this case. In that

case, the Federal Court stated that the visa officer’ s decision did not show that any balancing was
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done to determine whether, in the particular circumstances, the H & C factors existed to overcome

paragraph 117(9)(d) of IRPR.

[33] Theapplicant dso clamsthat the visaofficer’ s decision is not reasonable for lack of
adequate reasons citing Baker, above, Via Rail Canada Inc. v. National Transportation Agency,
[2001] 2 F.C. 25, and Mendoza v. Canada (MCI), [2004] F.C. 687. Adequate reasonsin

administrative decisions include:

(a) forcing decision-makers to focus on the issues and make better decisions,
(b) providing abasis for the parties to assess appeal options, and

(c) assisting the reviewing court in deciding whether an error has been made in first instance.

[34] Theapplicant cites, in particular Via Rail, above, at paragraph 22:

“The obligation to provide adequate reasonsis not satisfied by
merely reciting the submissions and evidence of the parties and
stating a conclusion. Rather, the decision maker must set out its
findings of fact and the principal evidence upon which those findings
were based. The reasons must address the major pointsinissue. The
reasoning process followed by the decision maker must be set out
and must reflect consideration of the main relevant factors.”
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[35] Theapplicant claimsthat the visa officer smply stated that she considered the applicant’s
requests based on H & C grounds and found that they were not sufficient to overcome paragraph

117(9)(d) of IRPR without giving any further detail.

[36] Theapplicant aso arguesthat visa officer denied her right to procedural fairness by not
giving her an opportunity to make her H & C submissions before refusing the application despite
the repeated requests by the applicant. Moreover, it appearsthat afairness letter had been sent to the
applicant requesting further information to dissuade the visa officer from refusing the first
application. It created alegitimate expectation on the part of the applicant. She believed she would
be given the same opportunity to provide further information before the officer refused her

application.

[37] Theapplicant submitsthat natural justice and procedural fairness would require that the
applicant be given an opportunity to present her H & C submissions before her application was

refused. The visa officer should not have ignored the express request from the applicant.

[38] The applicant aso submits that the decision was rendered months before it was expected as
the applicant, from previous experience, believed the decision would take approximately six months
to beissued. Had the applicant known the decision was forthcoming she would have made her

submissionsto the visa officer much earlier.

[39] Theapplicant also cites the CIC guidelines with respect to the right to be heard.
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[40] Theapplicant is seeking an order to have the decision of the visa officer quashed and the
matter returned to adifferent visa officer for a new determination in accordance with the reasons of

this Court, aswell as an order for cost.

[41] Therespondent claimsthat legidation does not require that the non-declared spouse hasto
be admissible. The legidation also does not require that the sponsor who did not report their
relatives, did so with malicious or improper intent. This has been recognized throughout the case
law concerning paragraph 117(9)(d) of IRPR. The sponsor is not required to commit a section 40 of

IRPA misrepresentation in order to have their relative excluded under paragraph 117(9)(d) of IRPR.

[42] Therespondent cites Natt v. Canada (M.C.1.), [2005] F.C.J. No. 2119, Aziz v. Canada
(M.C.I.), [2006] 3 F.C.R. 118, 344 N.R. 174, De Guzman cited above, and de la Fuente v. Canada

(M.C.1.), [2006] F.C.J. No. 774.

[43] Therespondent statesthat a person who is not amember of afamily class under paragraph
117(9)(d) of IRPR has other available options provided to them to immigrate to Canada, including

under H & C grounds. That option was chosen by the applicant but this application was denied.

[44] Therespondent claimsthat the applicant totally failed to provide any submissions on the
issue of the H & C application until after her case had aready been refused, despite knowing that

her file was actively being processed by the visa officer. The visa officer cannot be faulted for
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rendering her decision before the applicant chose to send in her humanitarian and compassionate

submissions on April 18, 2008, after the decision had been made.

[45] Therespondent claimsthat the visa officer conducted afull analysis of the applicant’s case
under H & C grounds. In both the CAIPS notes and the visa officer’ s affidavit, sheindicates the
factors which she considered in coming to the conclusion that an exemption under subsection 25(1)

of IRPA was not justified.

[46] Therespondent statesthat the visa officer considered many factorsin her reasons, such as
the fact that the applicant’ s sponsor did not report his spouse, the findings of the IAD, the sponsor is
arefugee from China, the applicant and her sponsor have been separated since their marriage except
for onevigit in Thailland, and the fact that their marriage is genuine. Despite these facts, the visa
officer did not find the sponsor’ s excuse for not reporting his wife to be reasonable. It is argued that
he ought to have known that the applicant was his common law wife since he had aready lived in

Canadafor 2.5 years at the time of hislanding.

[47]  Therespondent submits that this a one constitutes sufficient reasons on the part of the visa
officer for denying the H & C application. Moreover, the submissions made by the applicant deal
almost exclusively with the same factors that had already been considered on the visa officer’s own

initiative.
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[48] Therespondent citesR. v. Sheppard, [2002] 1 S.C.R. 869, and claimsthat the inadequacy of
reasons is not a free-standing right of appeal, in that it automatically constitutes areviewable error.
The court held that the “ requirements of reasons, in whatever context it israised, should be given a
functional and purposeful approach”. Where the record as a whole indicates the basis upon which a
trier of facts cameto his or her decision, a party seeking to overturn the decision on the basis of the
inadequacy of reasons must show that the deficiency in reasons has occasioned prejudice to exercise

alegal right to appeal.

[49] Therespondent claimsthat the applicant has failed to identify how the visa officer’ s reasons
for her decision prejudiced her and that the test found in Via Rail, above, is respected. The reasons

for the decision in this case have clearly satisfied the two purposes cited in Via Rail, above.

[50] Additionaly, the respondent claims that the officer’ s reasons satisfy the standards
enunciated by the Federal Court in Mendoza, above, and endorsed in Nguyen et al. v. M.C.l., 2005

FC 349.

[51] Therespondent claimsthat the officer did not deny the applicant procedural fairness. The
applicant has not shown that she has any right to be forewarned of the timing of the decision.
Further, the letter the applicant received never mentioned that her application would not be decided

in less than 6 months.
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[52] Therespondent submitsthat the applicant was sent afairness letter as part of her first
permanent residence application. At the time of her second application, there was clearly no need to
forewarn the applicant of thisfinding as the applicant had already been found twice to be

inadmissible.

[53] Finadly the respondent requests that this application for judicia review be dismissed.

[54] Theapplicant submits that the respondent erred in law for failing to understand the interplay
between paragraph 117(9)(d) of IRPR and subsection 25(1) of IRPA. The respondent erred when he
consdered that some important facts are irrelevant to the refusal. These facts are asfollow: the
applicant is not amember of the family under paragraph 117(9)(d) of IRPR because she was not
declared, the applicant was not medically inadmissible, neither the applicant nor her sponsor
misrepresented themselves, and the omission to declare the applicant was an innocent mistake on

the part of the sponsor.

[55] Theapplicant claims that the factors mentioned above aong with those outlined in the
applicant’ s submissions should have been carefully considered under subsection 25(1) of IRPA and
that adequate and meaningful reasons should have been given to explain how the decision was

made.

[56] Regarding the argument concerning the CAIPS notes, the applicant claims that it is not

supported by the evidence or fact.
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[57] Theapplicant submitsthat the CAIPS notes are merely summaries of the information in the

couple' s application forms. They do not contain an analysis of the H & C circumstances.

[58] Moreover, the applicant claimsthat the sponsor’ s failure to declare the applicant should not
have been used to refuse the applicant’sH & C application. Instead, the visa officer should have

taken into consideration other issues which are beneficial to the applicant mentioned previoudly.

[59] Theapplicant dso submits that the case Sheppard, above, does not apply to her case because
the refusal was not supported by the evidence. Further, there is only an assumption of the visa

officer to support the refusal.

[60] Regarding the arguments based on the cases Via Rail, above, and Mendoza, above, the
applicant claimsthat the decision of the visa officer failed to meet the referenced legal tests for the

same arguments outlined previoudly.

[61] Concerning the procedura fairnessissue, the applicant restates that the visa officer violated
procedural fairness when she prevented her from filing her H & C submissions, by prematurely
refusing the application. Moreover, the visa officer was made fully aware of the pendingH & C

submissions by the applicant’ s request to be notified on the timing of the decision.
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[62] The applicant states the unfairness of this decision, considering the enormous consequences

on the couple'slife

[63] Therearetwo issuesto be determined based on the applicant’s submissions:

1. Wasthe decision of the visaofficer reasonable, having regard to the circumstances
of the applicant and a purposive reading of paragraph 117(9)(d) of IRPR and
subsection 25(1) of the IRPA?

2. Wasthe applicant denied procedura fairness?

[64] | will indicate the standard of review for each questionin my analysis.

[65] | will only discusstwo grounds of all the argumentsraised in the parties’ submissions. The
first ground isthe lack of detailed reasonsin the visa officer’ s decision. The second oneisthe

procedural fairness. My analysiswill start with a discussion concerning the standard of review.

[66] Asmentioned by the applicant, Baker, above, and Pushpanathan, above, deal with the
standard of review of both questionsin my analysis. For the H & C factors, Baker, above, states that
the standard of review is reasonableness. Regarding the issue of the procedural fairness, itis

suggested to review the decision under the standard of correctness.
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[67] Thereisan obviouslack of detailed reasonsin the decision. Baker, above, and Via Rail,
above, require the decision-maker to elaborate on the reasons of the decision. In Baker, the Supreme

Court held at paragraph 43:

“In my opinion, it is now appropriate to recognize that, in certain
circumstances, the duty of procedural fairness will require the
provision of awritten explanation for adecision. The strong
arguments demonstrating the advantages of written reasons suggest
that, in cases such as this where the decision has important
significance for the individual, when there is a statutory right of
appeal, or in other circumstances, some form of reasons should be
required. This requirement has been developing in the common law
elsewhere. The circumstances of the case at bar, in my opinion,
congtitute one of the situations where reasons are necessary. The
profound importance of an H & C decision to those affected, as with
those at issue in Orlowski, Cunningham, and Doody, militatesin
favour of arequirement that reasons be provided. It would be unfair
for a person subject to adecision such asthisone whichis so critical
to their future not to be told why the result was reached.”

[68] Intheletter dated April 7, 2008, before analyzing the H & C factors, the visa officer states
that it is reasonable to expect that the applicant’ s sponsor, after living over two yearsin Canada,
would have been aware of the definition of acommon law partner or that he would have at least
asked for clarification at the time of his own landing to verify if the applicant meets the definition.

Then, she discussesthe H & C factors, in the following manner:

“Although | am satisfied that your relationship to your sponsor is
genuine, | have reviewed the information submitted on the
application ant the request for humanitarian and compassionate
grounds presented and | do not fedl that sufficient humanitarian and



Page: 19

compassionate factors exist in this case to warrant an exemption of
your inadmissibility under 117(9) (d) of the Regulations.

Asaresult, | have determined that you are not a member of the
family class.”

[69] Theseare not enough detailed reasons and the decision does not meet the requirements of
the cases cited previoudy. Therefore, the decision based on the H & C considerationsis not

reasonable.

[70] Theissue concerning procedural fairnessisnot as clear asthe previous one, but is ill
arguable. In Baker, above, the Supreme Court enumerates a non-exhaustive list of important factors

to consider when evaluating the procedural fairnessissue:

(2) the nature of the decision being made and process followed in making it;

(2) the nature of the statutory scheme and the terms of the statute pursuant to which the body
operates;

(3) the importance of the decision to theindividual or individuals affected;

(4) the legitimate expectations of the person challenging the decision;

(5) the choices of procedure made by the agency itsalf.

[74] First, thefact that the applicant and her sponsor received afairness letter allowing them to
provide submissionsin thefirst application for sponsorship created alegitimate expectation.

Moreover, their counsel sent aletter requesting to be informed when the decision was going to be
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taken, so he could send the H & C submissions. The visa officer was aware of that but never
responded to that request. Whileit istrue that the applicant and her sponsor could have sent the
submissionsimmediately instead of waiting for the fairness letter of the visa officer, thisis not the

process they expected in light of the request for submissionsissued in the first application.

[71] Inthedecision of the Immigration Appea Board, the member held that this case would be a
particularly compelling case, in regardsto the H & C factors based on cultura differences. Thevisa

officer failed to adequately address thisissue.

[72] Based on the standard of correctness, this decision lacks procedural fairness dueto the

previous factors stated above.

[73] | have purposely reviewed the submissions of both the applicant and the respondent as this

is an example where the reviewing officers of the respondent failed to fulfill their functions.

[74] It wasclearly stated by the Immigration Appeal Division on July 19, 2007 that the sponsor
and the applicant could apply for relief under H & C grounds because the case was a compelling

one.

[75] | havedifficulty in understanding the reasons for the reviewing officers, once again, refusing

theH & C application.
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JUDGMENT

THIS COURT ORDERS AND ADJUDGES that the application for judicial review is

granted and the matter is to be returned to adifferent visa officer for re-determination in accordance

with these reasons.

No costs are awarded.

No question of genera importance was submitted for certification.

“Max M. Teitelbaum”
Deputy Judge
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