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[1] The applicant is seeking the judicia review under subsection 72(1) of the Immigration and
Refugee Protection Act, S.C. 2001, c. 27 (Act), of adecision of apre-removal risk assessment
officer (PRRA officer) dated November 26, 2007, refusing his permanent residence application
based on humanitarian and compassi onate considerations (HC application) under section 25 of the

Act.
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1. Thefacts

[2] The applicant is ayoung Muslim of Soussou ethnicity, 36 years old, married and the father

of three children. Hiswife, histhree children, his parents and his siblings still live in Guinea.

[3] He alleges that his parents are very pious and traditional. Apart from working as ateacher at

the Koranic school in Bagota, the applicant’ s father is also an Imam with the Kasapo mosque.

[4] In February 1994, the applicant was secretly dating Mariama Kalabane, ayoung Catholic
girl in his neighbourhood. Planning to marry her, he decided to introduce her to hisfamily, who
reacted very badly to the news, particularly the applicant’ s father who categorically opposed his
son’ s marriage to awoman of the Catholic faith. Following his uncl€' sintervention, the applicant’s
father resigned himsalf to this marriage after his son promised him that after his marriage, his son
would ensure that his wife converted to Iam. The young coupl e therefore married on

October 2, 1994, with the consent of the applicant’ s father.

[5] The applicant claims however that there was still agreat deal of tension between him, his
father and the rest of hisfamily, based on the fact that his wife remained a Catholic after their
marriage. The applicant claimsthat he and his wife are regularly the subject of moral and sometimes

physical persecution, to the point that his father would go so far asto pressure him to leave hiswife
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to marry a cousin, which he opposed. In October 2004, the applicant’ s situation became unbearable

to the point that he decided to move to another city with hiswife and children.

[6] The applicant gradually became familiar with Catholicism and in the end determined that
thisreligion was less restrictive than Ilam. He therefore decided to abandon Islam and embrace the
Catholic religion, despite hisfear of hisfamily’sreaction and specifically the reaction of hisfather

who in his opinion would stop at nothing to make him pay for such humiliation.

[7] On September 15, 2005, the father and uncle went to the applicant’ s house while the
applicant was there with hiswife and children to investigate the rumour to the effect that for some
time the applicant had been regularly attending a Catholic church. The applicant confirmed the
rumour, attempted to make his father understand his reasons and told him that he was serioudly
intending to convert to Christianity. His father reacted in such aviolent rage that he shouted abuse
and cursed his son, promising him that he would pay with hislife for such humiliation and for
betraying Idam. He also reminded his son of an Iamic principle to the effect that death wasthe

fate of traitors.

[8] Worried about the danger which he believed was lying in wait, the applicant hid at the home
of hiswife's older brother, where his wife came to tell him that during the night his father had come

to their house looking for him with five members of the Kasapo mosqgue.
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[9] After sheltering hisfamily in the home of one of hiswife' s grandmothers, the applicant left
Guinea on October 15, 2005, with false documents provided by his brother-in-law and arrived in

Canadathe next day seeking asylum.

[10] On August 16, 2006, the Refugee Protection Division (RPD) of the Immigration and
Refugee Board dismissed the refugee claim, finding that:

... the claimant did not discharge his burden of establishing that thereisa* serious
possibility” that he would be persecuted on one of the Convention grounds. Nor has he
succeeded in demonstrating, on a balance of probabilities, that, should he return to
Guinea, he would be personally subjected to a danger of torture, to arisk to hislife, or to
arisk of cruel and unusual treatment or punishment.

[11] The applicant disputed the RPD decision but, on January 16, 2007, the Court refused him

leaveto file an application for judicial review of that decision.

[12] On April 2, 2007, the applicant filed an HC application and he then added to hisrecord a

pre-removal risk assessment application. Both of these applications were heard by the same PRRA

officer who dismissed them the same day, i.e. on November 26, 2007, finding as follows:
[TRANSLATION]

HC decision

“ After considering the evidence and exhibits provided by the applicant, consulting
public sources and applying the criteria set out in the IP-5 ministerial guidelines, | find
that the filing of the visa application abroad does not amount to unusual, undeserved or
disproportionate hardship.”

PRRA decision

“Considering the applicant’ sfile, including the PRRA application, the PIF, the decision
and the reasons of the decision of the IRB, the observations of the HC application, while
consulting various public source reference documents on the current situation in Guinesa,



Page: 5

| am of the opinion that thereis no more than a mere possibility of persecution in his
country as described at section 96 of the IRPA.

The pre-removal risk assessment does not establish that there are reasonable grounds to
believe that he would be subject to a danger of torture within the meaning of article 1 of
the Convention against Torture or to arisk to their life or to arisk of cruel and unusual
treatment or punishment, as described at section 97 of the IRPA, inthe event of his
removal to Guinea.”

[13] Thisapplication contemplates only the HC decision.

[14] Finadly, on March 3, 2008, the Court ordered that the applicant’s motion to stay his removal
be dismissed and in its order, the Court was careful to state that the new evidence filed beforeit
could not be used to establish the existence of a serious question to debate at the level of this

application for judicia review.

[1. Issue

[15] Theonly issuein this case is whether considering the circumstances in evidence the PRRA

officer made areviewable error in his decision which resulted in the refusal of the HC application.

V. Anaysis

Sandard of judicial review
[16]  The courts must give deference to the decisions of specialized administrative tribunals with
expertise in the matters in which they exercise their jurisdiction. The deference to giveto atribunal

depends on the following factors: the existence of a privative clause; whether the decision-maker
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has specia expertisein adiscrete and special administrative regime; and the nature of the issue

(Dunsmuir v. New Brunswick, 2008 SCC 9 (Dunsmuir), at paragraph 55).

[17]  The current case law can be applied to determine which issues require the application of
the reasonableness standard (see Dunsmuir at paragraph 54). The Supreme Court of Canada
determined in Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817,
[1999] S.C.J. No. 39 (QL), at paragraphs 57-62, that the appropriate standard of review for
applications based on humanitarian and compassionate considerations is that of reasonableness

simpliciter, which since Dunsmuir, supra, is the standard of reasonableness.

[18] Inthis matter, thereis no privative clause in the Act. While it does provide the option of
recourse to judicial review, this cannot be done without leave from the Federal Court. In regard
to the decision-maker’ s expertise, in this case the decision-maker is the Minister of Citizenship
and Immigration or his representative. The Minister has some expertise in regard to immigration
tribunals, particularly in regard to exemptions from the application of the normal requirements.
This militatesin favour of deference. Finally, in regard to the nature of the issue, the decision to
grant an exemption based on humanitarian and compassionate considerations mainly requires the
assessment of the facts relating to a person’ s case and has no bearing on the application or the
interpretation of specific rules of law. The fact that this decision is highly discretionary and
factual militates in favour of deference (Barzegaran v. Canada (Minister of Citizenship and

Immigration), 2008 FC 681).
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[19] For these reasons, the Court will therefore apply the standard of reasonableness to this case.
As such, to judtify itsintervention, the Court must ask whether the impugned decision is reasonable,
consdering itsjustification and its whether the decision falls within a range of possible, acceptable

outcomes which are defensible in respect of the facts and law (Dunsmuir, supra, paragraph 47).

Did the PRRA officer make a reviewable error in refusing Lamine Yansane's

HC application?
[20]  Subsection 25(1) of the Act providesthat the Minister can grant permanent residence or an
exemption from an obligation under the Act where the Minister is of the opinion that it isjustified

by humanitarian and compass onate considerations.

[21] Theexamination of such an application is comprised of two separate assessments. To justify
this exemption, the applicant must establish that his persona situation is such that he would face
unusual, undeserved or disproportionate hardship if he had to apply for permanent residence from
outside Canada. The decision-maker must therefore first determine whether the applicant provided
convincing evidence justifying an exemption from the obligation to file his permanent residence
application from outside Canada. The decision-maker must then determine the applicant’s
admissibility to Canada (Herrada v. Canada (Minister of Citizenship and Immigration), 2006

FC 1003, 157 A.C.W.S. (3d) 412).
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[22] Theapplicant isalleging arisk of persecution by hisfamily: hisfather alegedly threatened
to kill him because he did not accept his marriage or his conversion to Catholicism and the rest of

his family has trouble accepting his decision.

[23] However, the RPD responsible for hearing the applicant’ s refugee claim and analyzing the
same risks and the same facts determined in its decision that the applicant was not able to establish
that there was a“ serious possibility” that he would be persecuted. The RPD further determined that
the applicant had not established the probability of adanger of torture or arisk to hislife or to arisk
of cruel and unusual treatment or punishment if he were to return to his native country. This RPD
decison amountsto resjudicata in regard to the risks alleged by the applicant asa basisfor his

initia refugee application in Canada

[24]  Further, the officer responsible for the PRRA determined that [TRANSLATION] “the filing of
the visa application abroad [by the claimant] does not amount to unusual, undeserved or

disproportionate hardship.”

The applicant’ sintegration
[25]  Although the applicant haslived in Canada since October 16, 2005, hisfamily tiesare

nonetheless in Guinea, where hiswife and three children live.
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[26] Indeed, after receiving social assistance benefits for several months (October 2005 to the
beginning of 2006), he began working in 2006 and held several jobs: aretractable bridge operator

since July 2006, after training, and a part-time salesperson at the Olympic Stadium.

[27] Considering that the applicant worked as a mechanic in his country, that he was able to work
in Guineawithout difficulty, that al of hisfamily tieswerein Guineaand that his effortsto gain a
certain economic independence, while laudable, are not sources of excessive hardship, the PRRA

officer determined there was no need to grant him an exemption on these grounds.

Applicant’ sfear
[28] Thefear raised by the applicant in the application for exemption isnot at al different than
the one aleged before the RPD in support of his refugee application as assessed by this Court in

January 2007.

[29] Essentidly, the applicant fears hisfather, an Imam, aswell as other members of his family,
because of his marriage to a Catholic in 1994 and his decision near the end of 2005 to himself
convert to Catholicism. Before the PRRA officer he added to this evidence the redlization in 2007 of
this conversion by his baptism on Canadian soil, aswell as hiswife' s move, after he left Guinea, to

place her and his children in the safety of hisin-laws.
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[30]  With the exception of the applicant’s baptism in 2007 and the move of hiswife and children
after his departure, the RPD considered in its decision al of these elements before determining why

it could not lend credence to the applicant’ s story.

[31] The purpose of the PRRA isnot to repeat the same exercise or to sit on appeal of an PRD
decision which has the effect of res judicata after the Court’ s refusal to grant leave to submit the
decison to judicial review (Ahmed v. Canada (Minister of Citizenship and Immigration), [2001]
1 F.C. 483, [2000] F.C.J. No. 1365 (QL), at paragraph 27; Hussain v. Canada (Minister of

Citizenship and Immigration), [2000] F.C.J. No. 751 (F.C.T.D.) (QL), a paragraph 12).

[32] ThePRRA officer observesthat the applicant raised essentially the samerisksin hisHC
application and PRRA as he did in hisrefugee claim before the RPD. Asthe RPD found that the
applicant lacked credibility, the PRRA officer determined that the applicant had not adduced

sufficient evidence to establish that his safety and his life would be in danger in his country.

[33] The applicant reiterates neverthel ess that he would be killed by hisfather if he wereto return
to Guinea. But such a statement does not reflect the prevailing situation in Guineafrom 1994

to 2005, which indeed justifiesthe RPD in itsdecision to find him lacking in credibility.

[34] Regarding thefact that the applicant’ s Situation was allegedly [TRANSLATION] “aggravated”

following his baptism, the PRRA officer determined, in his decision, that the officia realization of
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his conversion initiated and publicly unveiled in Guinea does not add anything new to the el ements

of risk aready raised.

[35] With regard to respecting the freedom of religion in Guinea, the evidence establishes the
secularity of the state of Guinea, the constitution of which provides for the freedom of religion. The
PRRA decision states that the government does tolerate religious abuses in the government or in the
private sphere. According to the documentary evidence, discrimination or violence in Guineadoes
not result from religion. Although the situation is not perfect, the Christians have freedom of

religion in Guinea even though they only make up 10% of the population.

[36] Bear in mind that the Court did not deem it appropriate to give leave for judicia review of
the RPD’sdecision. Therefore, the RPD’ s finding on the applicant’ slack of credibility and on the
facts predating its decision remain. Accordingly, at the time that it was determined that it would not
cause the applicant unusual, undeserved or disproportionate hardship to file his visa application
from abroad, the PRRA officer, like the RPD before him, could have had good reason to doubt that

the safety and life of the applicant would be at risk if he were to return to Guinea.

I ntroduction of new evidence
[37] Theapplicant filed with his supplemental affidavit the additional evidence filed in support of
his application to stay his deportation and his application for review of the HC decision. Besidesthe

fact that this additional evidence appearsto set out the same risks already submitted before the RPD
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and the PRRA officer, but in adifferent guise, the applicant hasfiled them after the CH and PRRA

decisons and in the context of thisjudicial review proceeding.

[38] The Court cannot at this stage allow the gpplicant to proceed as such, by raising evidence
that was not before the administrative decision-maker whose decision is the subject of this
proceeding, even if this new evidence does not add any new element to the risks already assessed by
the RPD and the PRRA officer. The applicant is perhaps not aware, but his counsel cannot disregard
it: thisisafundamental principle. Even more so that the applicant’ s supplemental affidavit, filed and
undoubtedly prepared for him by his counsel, does not set out any exceptional circumstances or
prior leave which could justify proceeding as such (Bekker v. Canada, (2004) 323 NR 195 (FCA),
at paragraph 11; Samsonov v. Canada (Minister of Citizenship and Immigration), 2006 FC 1158, at
paragraph 7; Asafov v. Canada (Minister of Employment and Immigration), [1994] F.C.J. No. 713

(FC), at paragraph 2).

[39] That the applicant’ s counsel would use such atactic is even more unacceptable for a
member of the Bar based on the order signed by a judge of this Court on March 3, 2008, when the
application to stay the remova was dismissed, specifying that the new evidence cannot be used to

establish the existence of a seriousissue.

[40] For these reasons, the Court maintains the respondent’ s objection to the production of these
exhibits at this stage of the proceeding; and since this evidence becomes inadmissible in the context

of thisjudicia review, there is no need to elaborate further, except to say that it is at best arepetition
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of the same risks assessed by the RPD and the PRRA officer in finding asthey did, in adifferent

guise.

[41]  Accordingly, after reviewing the evidence in the record and the HC decision at issue, and
having considered the parties’ arguments, the Court finds that the PRRA officer could reasonably
find that the HC application and the PRRA application should be refused, taking into account that
the RPD observed that the applicant was completely lacking in credibility and further relying oniits
own analysis of the new evidence added since, namely the confirmation of the applicant’s
adherence to Catholicism by the baptism on Canadian soil as well as the recent move of hiswife

and children to escape hisin-laws.

[42] TheHC decision contemplated by this proceeding isjustified and falls within the possible

and acceptable outcomesin fact and in law, such that this Court cannot qualify it as unreasonable.

Quite the contrary. Asaresult of thisfinding, this application for judicial review is dismissed.

V. Question for certification

[43] The applicant proposes the following question for certification:

[TRANSLATION]

Is new evidence obtained after an administrative decision based on humanitarian and
compassi onate considerations or on the risk of return which is relevant and conclusive
on acentral issue admissible on judicia review of the decision of the immigration
officer pursuant to section 24 of the Canadian Charter of Rights and Freedoms when
seeking to establish a Charter violation?
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[44] Thejudgment on an application for judicial review may be made to the Federa Court of
Appeal only when, in rendering judgment, the judge certifies that a serious question of general

importance isinvolved and states the question (paragraph 74(d) of the Act).

[45] However, for the Court to agree to certify aquestion, it is not sufficient to submit that the

guestion has never been decided; the proposed question must also be “determinative of the

appedl ... [the certification process must not be used] as atool to obtain from the Court of Appeal
declaratory judgments on fine questions which need not be decided in order to dispose of a
particular case” [Emphasis added.] (Canada (Minister of Citizenship and Immigration) v.

Liyanagamage, [1994] F.C.J. No. 1637 (F.C.A.) (QL), at paragraph 4).

[46] The applicant argues that [TRANSLATION] “deportation with substantial risk of torture or risk
to hislife violates the guarantees under section 12 of the Canadian Charter of Rights and Freedoms
(Charter).” He alleges that this situation justifies the reconsideration of new evidence in the context

of ajudicia review in Federa Court.

[47] Bear in mind that the PRRA officer did not find that the applicant was exposed to arisk of
torture or risk to life in Guinea and that the Court has aready determined that there are no grounds
to intervene with respect to this finding, which it deems reasonable. But even if there were grounds
for intervention, this Court could have intervened without new evidence or without referring to

section 24 of the Charter.
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[48] Thequestion to certify cannot be determinative on the gppea since it was never submitted to
the PRRA officer, al the more so because the applicant sought to offer this evidence obtained after

the HC and PRRA decisions.

[49] Further and contrary to the arguments of the applicant’ s counsdl, the question is not new and
has already been decided, need it be repeated, by this Court as well as by the Court of Appeal (see

Bekker, Samsonov , and Asafov, supra).

[50] It appearsthat yes, since the Court isaware that in Isomi v. M.C.l. (2006) FC 1394, the same
counsel, Mr. Istvanffy, sought to file new evidence and certification of asimilar questionin the
context of thejudicia review of aPRRA decision. Y et this Court, per Mr. Justice Simon Noédl, told
him that the reference to section 24 of the Charter in no way altersthe jurisdiction of the Federa
Court and the rule in the case law that new evidence cannot be admitted in the context of ajudicial

review, without changing the role of the judge sitting in asimilar matter.

[51] Thedutiesand obligations of Mr. Istvanffy toward his client do not as such dispense him of
his duties and obligations to the Court. As an officer of the Court, he could therefore not disregard
ashedid in this case awell-established rule in the case law which indeed had been explained to him
on more than one occasion. Accordingly, we point out to counsel several requirements of the code

of ethics of counsal who are members of the Barreau du Québec:
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1. Anadvocate shall uphold respect for the law. He must not utter words or publish
writings contrary to laws (article 2.01);

2. Theadvocate must avoid any procedure of apurdy dilatory nature (article 2.05).

Improperly stating before the Court that one of the issues has not been decided, and encouraging a
party to file documents which smply present in different packaging the same risk factors aready

considered by the previous decision-maker does not appear to comply with these requirements.

[52] Itisaso appropriateto point out to him that there is an dternative to the option chosen in
this case, namely to file a new exemption application pursuant to section 25 of the IRPA, to the

extent that it truly raises new evidence and not just the same risk factors aready considered.

[53] Theapplicant’suse of the principles arising from the Charter do not as such give riseto an
entitlement to have the proposed question certified, since in this case the application for judicial
review cannot be assimilated to an appea and must be assessed solely on the basis of the evidence

already submitted to the first decision-maker.

[54] Inshort, the question is not determinative to the appedl: it does not transcend the interests of
the parties, it does not address elements with significant consequences since the applicant is not
deprived of recourse, and further the underlying principleis not new since it had already been
decided by the Court aswell asthe Federa Court of Appeal. Accordingly, the Court will refuseto

certify the question.
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JUDGMENT

FOR THESE REASONS, THE COURT:

DI SM | SSES the application for judicial review and REFUSES to certify the question

proposed by the applicant.

“Maurice E. Lagacé”’

Deputy Judge

Certified true trandation

Kelley Harvey, BA, BCL, LLB
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