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REASONS FOR JUDGMENT AND JUDGMENT

[1] Mr. Wo J Cao sought protection in Canada on the ground that he would be persecuted for
hisfaith in China. The Refugee Protection Division (RPD) of the Immigration and Refugee Board,
in adecision dated February 20, 2008, found that the applicant was neither a Convention refugee
nor aperson in need of protection under sections 96 and 97 of the Immigration and Refugee
Protection Act, S.C. 2001, c. 27 (IRPA). Mr. Cao brought this application for judicia review of the

RPD’ s decision. For the reasons that follow, the application will be dismissed.
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Background

[2] Mr. Cao isa 34 year old citizen of the Guangdong province in the Peopl€e s Republic of
China (PRC). He fled China on November 6, 2006, and arrived in Canada the same day. He claimed
refugee protection in Toronto three days after hisarrival on the grounds that he fears persecution

based on hisreligion.

[3] The applicant explained in his Personal Information Form (PIF) narrative that in November,
2005, his wife began experiencing serious joint pain as aresult of many years of farming. She
became debilitated and the applicant became her primary caregiver. The added burden caused the
applicant to be stressed and to believe that human life was “ painful and meaningless’. In mid-
February, 2006, the applicant’ s best friend introduced him to Christianity as a means of solving his
problems and in late February took him to a service at an underground church. The applicant says
that his attendance at the underground services over the following months helped improve hiswife's

health aswell as his own personal well-being.

[4] According to the applicant’ s account, during a service at a member’ s house on September
24, 2006, alookout informed the group that the Public Security Bureau (PSB) was coming. The
group dispersed, and the applicant went to his cousin’s house to hide. Two days later, while still in
hiding, the applicant received a phone call from hiswife informing him that PSB officers had
visited his home and were looking for him. His wife said the PSB had accused him of being
involved inillegal religious activities and that they had informed her that he must surrender himself

to them. The PSB had also arrested two of his fellow church members.
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[5] The applicant claimsthat the PSB continued to visit his home while he remained in hiding
and it was for this reason that he fled China. After arriving in Canada, Mr. Cao saysthat he learned
that the PSB continued to visit his home looking for him and that the two members from his church

group who had been arrested were still detained.

Decison Under Review

[6] The Board concluded that the claimant was neither a Convention refugee nor apersonin
need of protection. The determinative issuein regard to Mr. Cao’s claim was alack of credibility.
On abaance of probabilities, the Board concluded that the applicant was not a member of an
underground church, was not being pursued by the PSB, and was not a genuine practicing Christian.

In short, the Board did not believe his story.

[7] The Board based its finding on the negative inferences it drew from inconsistenciesin the
answers provided by the applicant to questions relating to his wife's medical documents; the
exclusion of hiswife from the introduction to Christianity; his knowledge of the risk inherent to
attendance at an underground church prior to hisfirst service; his knowledge regarding the
procedure when a pastor isor is not present during underground services; the legal procedures
utilized by the PSB to take people into custody; and his knowledge of Christianity and the

Pentecostal faith.

[8] Regarding the assessment of Mr. Cao’s Christian knowledge, the Board member

acknowledged that the applicant was able to answer a number of questions, but noted that he was
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unable to answer questions concerning the Pentecostal faith he professed to follow that, in the
member’ sview, any practicing Pentecostal Christian should know. The member determined that
whatever knowledge of Christianity and Pentecostalism the applicant may possess was largely
obtained in Toronto and only for the purpose of supporting hisinvented claim. The member found

that the gpplicant’ s claim was fraudulent and was made in bad faith.

[9] The member concluded that the claimant had failed to satisfy his burden of establishing a
serious possibility that he would be persecuted or that he would be personally subjected to arisk to
hislife or arisk of cruel and unusua punishment or arisk of torture by any authority in the PRC.
Moreover, the member held that if Mr. Cao wished to become a Christian and to practice his

religion in China, he could do so without fear of persecution based on the documentary evidence.

R

[10] The applicant submitsthat the sole issue for consideration iswhether the Board erred in its
determination of his claim to be a Christian by ignoring the fact that the applicant had correctly
answered many questions with respect to Christianity. | would frame the issues in the following

terms:

1. What isthe appropriate standard of review?

2. DidtheBoard err in concluding that the applicant is not a genuine Christian?
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Applicant’s Submissons

[11] The applicant’s arguments center on his contention that the Board failed to determinein a

reasonable manner whether he is a genuine Chrigtian.

[12] The applicant relies upon decisions of this Court in which areviewable error was found
when the Board failed to address whether the applicant was a genuine adherent of the claimed faith.
In Huang v. Canada (Minister of Citizenship and Immigration), 2008 FC 132, [2008] F.C.J. No.
164 (Huang) the Board had found that the claimant was not a member of an underground church in
China. The Court concluded that the Board erred in failing to address whether the applicant was a
genuine Christian who would consequently face religious persecution if returned to China,

regardless of whether he had previously been amember of an underground church or not.

[13] Similarly in Li v. Canada (Citizenship and Immigration), 2008 FC 266, [2008] F.C.J. No.
338 (Li) the Court held that the Board will commit areviewable error when it does not rule on
whether an applicant is a practicing Christian, notwithstanding the fact that other adverse findings

have been made against him.

[14] The applicant admitsthat the Board did in fact make afinding that heis not a“ genuine
practicing Chrigtian”, but argues that the Board based its finding on unattai nable and unreasonable
requirements of knowledge of the Christian faith and erred in its assessment of the applicant’s

religious knowledge.
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[15] The applicant submits that the Board erred in determining that he was not a genuine
Christian based on its assessment of his knowledge of the Pentecostal faith. He argues that areview
of the recording of the proceeding revealsthat he exhibited a reasonable level of knowledge of his
religion, given the fact that he had only been exposed to it for less than two years. In support of this
proposition, the applicant cites Feradov v. Canada (Minister of Citizenship and Immigration), 2007
FC 101, [2007] F.C.J. No. 135 (Feradov) wherein Justice Barnes found the Board' s criticism of the
applicant’ s evidence concerning his religious practices and knowledge to be unwarranted. The
applicant aso cites Chen v. Canada (Minister of Citizenship and Immigration), 2007 FC 270,

[2007] F.C.J. No. 395 and Huang, above, to support his argument.

[16] Inaddition, the applicant argues that the Board erred in its assessment of hisreligious
knowledge asit asked questions of him based upon information not tendered as evidence on the
record and never mentioned the applicant’ s Certificate of Baptism, granted in Toronto, which he

contends demonstrates a sufficient grasp of Christian knowledge to satisfy his church.

Respondent’ s Submissions

[17]  Therespondent submits that the applicant’ s challenges to the RPD’ sfindings are largely
unsupported by the evidence. Contrary to what the applicant suggests, the respondent maintains that
the Board found in clear and definitive terms that the applicant was not a genuine, practicing

Christian.
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[18] Therespondent submitsthat the Board did not engage in an overly zealous or microscopic
review of the evidence and even let someinconsistenciesin the applicant’ s testimony pass as
inconsequential. The respondent asserts that the Board had the advantage of seeing and hearing the
applicant testify and did not find the evidence of his religious practice in China, or the manner by
which he left China convincing. The respondent maintains that these are rational reasons for

rejecting the applicant’s claim.

[19] Therespondent notesthat credibility findings that are based on evidentiary inconsistencies,
evasions and lack of detail are the heartland of the Board' s discretion as atrier or fact and are
entitled to deference. The respondent assertsthat it is not the function of this Court to substitute its
view of matters of fact which the RPD has taken notice of. While the applicant may not agree with
the inferences drawn by the RPD, the respondent submitsthat it has not been sufficiently
demonstrated that the RPD’ s assessment is perverse, capricious or without regard to the evidence,

and therefore the application should fail.

Analysis

Standard of Review

[20]  In Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] S.C.J. No. 9 (Dunsmuir), the Supreme
Court of Canada abandoned the patent unreasonabl eness standard leaving only two standards of
review, correctness and reasonableness. The Supreme Court also held that a standard of review

analysis need not be conducted in every instance. Where the standard of review applicable to the
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particular question before the court is well-settled by past jurisprudence, the reviewing court may

adopt that standard of review.

[21] Inthiscase, the Board sfinding with respect to the applicant’ s status as a Christian was
based upon a number of negative inferences, which led to a negative credibility finding. Prior to
Dunsmuir, it was settled law that the Board' s factual and credibility findings were reviewable on the

patently unreasonable standard.

[22] TheBoard s credibility findings are findings of fact which are reviewable under section
18.1(4)(d) of the Federal Courts Act, which provides that this Court “may grant relief under
subsection (3) if it is satisfied that the federal board, commission or other tribunal based its decision
or order on an erroneous finding of fact that it made in a perverse or capricious manner or without

regard for the materia beforeit”.

[23] Severd decisions of this Court have held that Dunsmuir has not changed the law in respect
of factual findings subject to the limitation in paragraph 18.1(4)(d): Da Mota v. Canada (Minister of
Citizenship and Immigration), 2008 FC 386, [2008] F.C.J. No. 509; Obeid v. Canada (Minister of
Citizenship and Immigration), 2008 FC 503, [2008] F.C.J. No. 633; Naumets v. Canada (Minister of
Citizenship and Immigration), 2008 FC 522, [2008] F.C.J. No. 655. It has aso been held that a
Board decision concerning questions of fact and credibility are reviewable upon the standard of
reasonableness:. Sukhu v. Canada (Minister of Citizenship and Immigration), 2008 FC 427, [2008]

F.C.J. No. 515.
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[24] TheBoard scredibility analysisis central to itsrole asatrier of fact. As such, these findings
areto be given significant deference by the reviewing Court. The Board' s credibility findings
should stand unlessiits reasoning process was flawed and the resulting decision falls outside the
range of possible, acceptable outcomes which are defensible in respect of the facts and the law,

Dunsmuir, above at paragraph 47.

Did the Board err in concluding that the applicant is not a genuine Christian?

[25] The applicant argues that the Board' s ultimate finding regarding the genuineness of his
Christian identity was made upon unattainable and unreasonabl e requirements of knowledge of the
Chrigtian faith. The applicant cites Feradov, Chen and Huang, above, in support of the proposition
that to require an applicant to correctly answer every question put to him concerning hisreligion in
order to demonstrate his credibility setsfar too high a standard. Moreover, the applicant submits, the
Board ignored the baptismal certificate and letter confirming membership in the Church issued by

his Toronto pastor.

[26] During the hearing, the Board member asked the applicant anumber of questions
concerning Chrigtianity and the Pentecostal faith. In his reasons for decision, the member notes that
while he was able to correctly answer a number of questions concerning Christianity, Mr. Cao was
unable to answer certain questions regarding the specifics of the Pentecostal faith. | note that the
applicant did in fact struggle with certain questions, however he also successfully answered a

number of others, some of which were quite specific.
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[27] Atthetime of the Board hearing, the applicant had been a Pentecostal for only two years. It
is understandable that he might not be able to answer each question put to him concerning the
specifics of hisfaith. But the Board' s finding regarding the applicant’ s professed Christian faith was
primarily based on the negative inferences the member drew from the significant inconsistenciesin

the applicant’ s oral testimony at the hearing on issues that were material to hisclam.

[28] Itisclear from the member’s reasonsthat he arrived at the conclusion that the applicant’s
faith was not genuine in spite of the evidence that the applicant had been in regular attendance at a
church in Toronto and had been baptized there. The applicant submits that the member should have
accorded deference to the Pastor’ s opinion and taken the baptismal certificate at face value. To do
so would, in effect, substitute the Pastor’ s assessment of the genuineness of the claim of faith for
that which the member was required to make. Taken as awhole, the decision cannot be said to be

irrational or unsupported by the evidence.

[29] The Board member provided extensive and transparent reasons for his finding asto the
applicant’ s Christian identity. The decision overall was within the range of acceptable outcomes.

Accordingly, | must disallow the application. No questions were proposed for certification.
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JUDGMENT

IT ISTHEJUDGMENT OF THISCOURT that the application is dismissed. There are no

guestionsto certify.

“Richard G. Modey”
Judge




FEDERAL COURT

SOLICITORSOF RECORD

DOCKET:

STYLE OF CAUSE:

PLACE OF HEARING:

DATE OF HEARING:

REASONS FOR JUDGMENT
AND JUDGMENT:

DATED:

APPEARANCES:

Vania Campana

Dupe Oluyomi

SOLICITORS OF RECORD:

VANIA CAMPANA
Lewis & Associates
Toronto, Ontario

JOHN H. SIMS, Q.C.

Deputy Attorney General of Canada

Toronto, Ontario

IMM-1303-08
WO J CAO
And

THE MINISTER OF CITIZENSHIP
AND IMMIGRATION

Toronto, Ontario

September 11, 2008

MOSLEY J.

October 17, 2008

FOR THE APPLICANT

FOR THE RESPONDENT

FOR THE APPLICANT

FOR THE RESPONDENT



