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[1] Abousfian Abdedrazik is a Canadian citizen currently taking safe haven in the Canadian
Embassy in Khartoum, Sudan. He has commenced an application for judicial review in this Court
seeking a mandatory order requiring that the Minister of Foreign Affairs and International Trade
repatriate him immediately by any safe means at the Minister’ sdisposal. Mr. Abddrazik aso seeks
adeclaration that the Minister violated his right to enter Canada, contrary to subsection 6(1) of the

Canadian Charter of Rights and Freedoms.



Page: 2

[2] In the context of this application for judicia review, Mr. Abderazik has brought a motion
seeking an order requiring that the Minister pay for hislegal costsin this matter on a solicitor and
client basis, in advance, and in any event of the cause. He also seeks an order requiring the Minister
to permit, and, if necessary, to facilitate, confidential communications between Mr. Abdelrazik and
his Canadian legal counsel while Mr. Abddrazik is given safe haven in the Canadian Embassy in

K hartoum.

[3] For the reasons that follow, Mr. Abdelrazik’ s request for advance costs will be dismissed.
However, an order will issue stipulating that the respondent not read any documents passing
between Mr. Abdelrazik and his Canadian counsel or impede the passage of communications

between Mr. Abddrazik and his counsd.

The Hameed Affidavit
[4] Asapreliminary matter, the Crown seeks to have paragraphs 16, 20, 21, 30, 40, 42 and 45
struck form the affidavit of Y avar Hameed on the basis that they are irrelevant, scandalous,

vexatious, or contain legal opinion.

[5] Mr. Abddrazik consentsto the striking of paragraphs 16, 30 and 40, aswell asto the
striking of the first sentence of paragraph 45, but submits that the other paragraphs are indeed

relevant, and are properly before the Court.
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[6] Paragraph 20 deals with faseinformation allegedly provided by senior officials of the
respondent to counsel for Mr. Abdelrazik. This paragraph aso contains references to exhibits
attached to the affidavit which allegedly support Mr. Abdelrazik’ s allegations of misfeasance on the

part of the respondent.

[7] On amotion for an advance order of costs, the Court is bound, amongst other things, to
consder whether there are * specia circumstances’ that would support an extraordinary order of this
sort, aswell as whether there are any other factors which might militate for or against the granting

of relief: see Hagwilget Indian Band v. Canada (Minister of Indian Affairs and Northern

Development) [2008] F.C.J. No. 723, at paragraph 20.

[8] Given the broad range of matters that may be considered on amotion of this nature, | am not
persuaded that paragraph 20 of the Hameed affidavit should be struck as scandalous or irrelevant.
For the same reasons | am also not persuaded that paragraph 21 of the Hameed affidavit, which

deals with information provided to journalists by government representatives should be struck.

[9] | do agree with the respondent that paragraph 42 of the Hameed affidavit, which discusses
the cases of Maher Arar, Abdullah Almalki, Ahmad Abou-Elmaati and Muayyed Nureddin is

irrelevant, and should be struck.

[10] Theremaining portions of paragraph 45 contain the assertion by counsel that granting the

motion and allowing this litigation to go ahead will ultimately result in savings to the public purse,
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asit will thereby obviate the need for afuture public inquiry such asthat which was conducted in
the case of Mr. Arar. Given the teachings of the jurisprudence in this areathat an advance order of
costsis not intended to be a substitute for the public inquiry process, aswell asthe entirely
speculative nature of this contention, | am of the view that the paragraph should be struck inits

entirety.

Background

[11] Mr. Abddrazik submitsthat the facts of this case are so rare and exceptional that they justify
the granting of the admittedly extraordinary interim relief of an order for the payment of advance
costs. Asaconsequence, in order to appreciate Mr. Abdelrazik’ s argument, it istherefore necessary

to have some understanding of the allegations giving rise to his application for judicia review.

[12] Mr. Abdelrazik was born in Sudan, and as such isacitizen of that country. He cameto
Canadain 1990 as arefugee, and became alanded immigrant in 1992. He obtained his Canadian

citizenship in 1995.

[13] InMarch of 2003, Mr. Abdedrazik returned to Sudan to visit family. In August of that year,
he was arrested and detained by Sudanese authorities. Although Mr. Abdelrazik was never charged

with an offence, his detention lasted for nearly ayear.
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[14] A Canadian government memo obtained by Mr. Abdelrazik’s counsel under the provisions
of the Privacy Act states that the Sudanese authorities were holding Mr. Abdelrazik at the request of

the Canadian government.

[15]  According to the evidence adduced on behalf of Mr. Abdelrazik, while he was in Sudanese
custody, he was interviewed by individuals identifying themsel ves as representatives of “the

Canadian security services'.

[16] Inanticipation of Mr. Abdelrazik’ s release from jail, in July of 2004, efforts were made by
the respondent, and by members of Mr. Abdelrazik’ s family, to bring him back to Canada. To this
end, acommercid airline ticket from Khartoum to Montreal was purchased for him. However, it

was subsequently determined that Mr. Abdelrazik’ s name appeared on the “no fly lists” of various

arlines, and, as aresult, he was unable to leave Sudan at thistime.

[17] Mr. Hameed s affidavit aso contains an October 31, 2004 letter from the Head of the
Canadian office at the Canadian Embassy in Khartoum which seemingly suggests that an offer had

been made for the use of aprivate plane to transport Mr. Abdelrazik from Khartoum to Montreal.

[18] Theidentity of recipient of the letter has been redacted from the copy of the letter provided
to counsel and to the Court. Asaresult, itisnot clear from this|etter alone that the offer wasin fact
made by the Sudanese government. However, aMay, 2005 memo from a consular case officer

assigned to Mr. Abderazik’ s case confirms that an offer was indeed made by Sudanese officiasto
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send Mr. Abdelrazik home on a private plane. The memo goes on to note that for reasons that were

not clear, “this never materialised”.

[19] InOctober of 2005, Mr. Abdelrazik was again arrested by Sudanese authorities. Thistime,
he was held, again without charge, until July of 2006. Shortly thereafter, the United Nations' Al-
Qaida and Taiban Sanctions Committee added Mr. Abddrazik’ s name to its consolidated list of
persons allegedly associated with Al-Qaida. This Committee isaso known asthe “ 1267
Committee”, after United Nations Security Council Resolution 1267, under which it was

established.

[20] Mr. Abddrazik has made efforts to have himself removed from the 1267 list, which efforts
were evidently supported by the Canadian government. However, these efforts were not successful,
and Mr. Abdelrazik remains on the 1267 list. Despite thislisting, Mr. Abdelrazik has never been

charged with acrimina offence.

[21] Mr. Abderazik continued to fear for his safety at the hands of Sudanese officials, and on
April 29, 2008, he sought refuge at the Canadian Embassy in Khartoum. He was granted temporary

safe haven, and is currently living in the public areas of the Embassy building.

[22] Mr. Abdelrazik has advised his counsdl that heis currently impecunious. The Canadian

Embassy in Khartoum has been loaning him $100 a month to cover his basic living expenses.
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The Law Governing Advance Ordersof Costs

[23] Asaresult of two recent decisions of the Supreme Court of Canada, it is now clear that this
Court does have the power, in advance of the final determination of a given case, to order that the
costs of plaintiffs or applicants be paid by the responding party: see British Columbia (Minister of
Forests) v. Okanagan Indian Band, [2003] 3 S.C.R. 371 and Little Ssters Book and Art Emporium

v. Canada (Commissioner of Customs and Revenue), [2007] 1 S.C.R. 38.

[24] However, as Justice Hugessen recently observed in the Hagwilget case cited earlier, these
decisions, along with ordinary prudence and common sense, dictate that extreme caution should be

used in the exercise of this power.

[25] Indeed, Justice Hugessen observed that requiring a respondent to fund, on apossibly
unrecoverable basis, legal proceedings against itself before there has been any finding of legal right
on the part of the applicant, isadrastic and unusua step, and one that should be taken only on the

imperative dictates of the interests of justice: see Hagwilget, at paragraph 1.

[26] At paragraph 40 of the Okanagan case, the Supreme Court of Canadaidentified the three
criteriathat must be satisfied in order to justify an award of interim costs. That is, the burdenison
the party seeking such an order to show that:

1. The party seeking interim costs genuinely cannot
afford to pay for the litigation, and no other redlistic
option exists for bringing the issuesto tria -- in short,
the litigation would be unable to proceed if the order
were not made.



2. The clam to be adjudicated is prima facie
meritorious; that is, the claim is at least of sufficient
merit that it is contrary to the interests of justice for
the opportunity to pursue the case to be forfeited just
because the litigant lacks financial means.

3. Theissuesraised transcend the individua interests
of the particular litigant, are of public importance,
and have not been resolved in previous cases.

[27]  The Supreme Court then went on in the next paragraph to observe that:

These are necessary conditions that must be met for
an award of interim costs to be available in cases of
this type. The fact that they are met in a particular
case is not necessarily sufficient to establish that such
an award should be made; that determination isin the
discretion of the court. If al three conditions are
established, courts have a narrow jurisdiction to order
that the impecunious party's costs be pad
prospectively. Such orders should be carefully
fashioned and reviewed over the course of the
proceedings to ensure that concerns about access to
justice are balanced against the need to encourage the
reasonable and efficient conduct of litigation, which
is also one of the purposes of costs awards. When
making these decisions courts must also be mindful
of the position of defendants. The award of interim
costs must not impose an unfair burden on them. In
the context of public interest litigation judges must be
particularly sensitive to the postion of private
litigants who may, in some ways, be caught in the
crossfire of disputes which, essentialy, involve the
relationship between the claimants and certain public
authorities, or the effect of laws of generd
application. Within these parameters, it is a matter of
the trial court's discretion to determine whether the
case is such that the interests of justice would be best
served by making the order.
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[28]  Finally, not every case of interest to the public will satisfy the test. Moreover, asthe
Supreme Court has made clear, the justice system must not become a proxy for the public inquiry

process: see Little Ssters, at paragraph 39.

Mr. Abderazik’s Position

[29] Whilerecognizing that advance orders of costs are rarely made, and that the test is strict, Mr.
Abdelrazik argues that several considerations bring this case within the very limited class of casesin
which an advance order of costsis appropriate.

[30] Specificaly, counsd for Mr. Abdelrazik argues that the evidence demongtrates that Canada
played arolein Mr. Abdelrazik’ s detention in Sudan, and that, by refusing to repatriate Mr.
Abdelrazik when it had the chance to do so, Canada has subjected him to de facto exile in a country

where his health and safety are at risk.

[31] Notonly isMr. Abdelrazik impecunious, counsel argues that as aresult of his name having
been added to the United Nations' Resolution 1267 list of persons alegedly associated with Al-
Qaida, Mr. Abddrazik is subject to Canada' s United Nations Al-Qaida and Taliban Regulations.
This has the effect of preventing anyone from assisting Mr. Abdelrazik with hislegal expenses,

without exposing themselves to the risk of potential criminal prosecution.

Analysison the Advance Order of Costs|ssue
[32] It should be noted at the outset that while counsel for Mr. Abdelrazik made a brief passing

reference in his oral submissionsto two funding cases dealing with section 7 of the Charter, namely
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the decision of the Supreme Court of Canadain New Brunswick (Minister of Health and Community
Services) v. G. (J.) [1999] S.C.J. No. 47 and that of the Ontario Court of Appeal in R. v. Rowbotham
[1988] O.J. No. 271. However, neither party addressed the law that has developed in thisregard in
the criminal and administrative law contexts. Indeed, counsel did not even provide the Court with
copies of either the G. (J.) or Rowbotham decisions, nor was any reference made to the casesin Mr.

Abddrazik’ s memorandum of fact and law.

[33] Giventhat itissection 6 rather than section 7 of the Charter that isrelied upon by Mr.
Abderazik in this case, coupled with the fact that both parties limited their submissions to theissue
of advance orders of costs as contemplated by the Supreme Court of Canadain the Okanagan and

Little Ssters cases, the Court will confineits analysisto thisissue.

[34] Indetermining whether the circumstances of this case are such asto justify the granting of
the exceptional interim relief of an advance order of costsin Mr. Abdelrazik’ s favour, the first of the
Okanagan factors to be considered isthat of impecuniosity. That is, Mr. Abddrazik must
demonstrate that he genuinely cannot afford to pay for the litigation, and no other realistic option
exists for bringing the issuesto trial, such that the litigation will be unable to proceed if the order

were not made.

[35] Inthisregard, in Little Ssters, the Supreme Court of Canada noted that having regard to the

exceptional nature of an advance order of costs, there was an obligation on an applicant to clearly
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demonstrate that there was no other way that the litigation would be able to proceed. In thisregard,

the Court noted at paragraph 40 of the decision that:

[36]

... Therefore, the applicant must explore al other
possible funding options. These include, but are not
limited to, public funding options like lega aid and
other programs designed to assist various groups in
taking legal action. An advance costs award is neither
a substitute for, nor a supplement to, these programs.
An applicant must aso be able to demonstrate that an
attempt, albeit unsuccessful, has been made to obtain
private funding through fundraising campaigns, loan
applications, contingency fee agreements and any
other available options. If the applicant cannot afford
all costs of the litigation, but is not impecunious, the
applicant must commit to making a contribution to
the litigation. Findly, different kinds of costs
mechanisms, like adverse costs immunity, should
also be considered. In doing so, courts must be
careful not to assume that a creative costs award is
merited in every case; such an award is an
exceptional one, to be granted in specia
circumstances. Courts should remain mindful of all
options when they are called upon to craft appropriate
ordersin such circumstances.....

It appearsthat Mr. Abdelrazik isindeed impecunious. However, on the basis of the current

record, he has not satisfied me that absent an advance order of costs, there is no other way that this

litigation will be able to proceed.

[37]

Mr. Abddrazik has, to this point in the litigation, been represented by counsel acting on a

pro bono basis. Mr. Abdelrazik’ s primary counsel has been Yavar Hameed, an Ottawa lawyer

practicing inasmall firm. To his credit, Mr. Hameed has been representing Mr. Abdelrazik for
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nearly ayear, and has expended considerable time on the file and has also incurred disbursements

on Mr. Abddrazik’ s behalf.

[38] Itisnot at adl clear from the evidence before me that this state of affairs will not continuein
the future. On thispoint, Mr. Hameed states in his affidavit that:

36. While it is my goa to give his case the fullest
possible treatment, as a practical matter it is a month-
to-month decison whether | can afford to continue
representing him. 1 make the decision of whether to
continue providing pro bono services in light of the
available financia resources within my law practice
and the hours of time or disbursements that his case
demands.

37. | am assisted in Mr. Abdedrazik’ s file by the pro
bono help of others. | have assigned part of the work
in Mr. Abderazik’s file to my junior associate,
Audrey Brousseau, who is volunteering significant
overtime hours. | also have sought help with expert
legal research from Professor Amir Attaran, of the
Faculty of Law and the Faculty of Medicine at the
University of Ottawa, who has refrained from billing
me for his time or disbursements. Professor Attaran
has informed me that he wishes to go on assisting Mr.
Abddrazik’s file, but that his decision to keep giving
pro bono services is subject to similar constraints as
my own. Both Ms. Brousseau and Dr. Attaran inform
me that they re-evaluate every few weeksiif they have
sufficient resources to dedicate to Mr. Abdelrazik’s
case.

[39] While Mr. Hameed does assert that the ongoing expense of continuing to represent Mr.
Abdelrazik will cause him persona hardship, and that he does not believe that the litigation will be

able to proceed on the pro bono basis which has brought it to this point, based upon the statements
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in his affidavit quoted above, it isnot all clear from the record that either Mr. Hameed or his

associates will indeed be forced to withdraw from thefile if the motion is denied.

[40] Asaconseguence, | am not satisfied that no other realistic option exists for bringing the
issuesin this case to ahearing, or that the litigation will be unable to proceed if the order for

advance costsis not made.

[41] | am also not persuaded that Mr. Abdelrazik has fully explored the funding aternatives

potentially available to him to assist himin bringing thislitigation forward.

[42] | amsatisfied that legal aid is not available to Mr. Abdelrazik. Ms. Brousseau has evidently
contacted the Lega Aid authorities in both Ontario and Quebec, and has been advised that Mr.
Abddrazik isnot eligible for legal aid in either province, as he isnot resident in either Ontario or
Quebec. This makes sense, given that these are provincidly administered plans. | agree with Mr.
Abdelrazik that in the absence of any evidence from the respondent suggesting that thisinformation
isnot correct, he should not be obliged to pursue afunding option that is quite clearly doomed to

failure.

[43] That said, it appearsthat Mr. Abdelrazik has family and friends in Canada, and thereis no
evidence before the Court to suggest that they are not in afinancia position to assist Mr. Abddrazik
with the cost of thislitigation. Moreover, Mr. Hameed has deposed to the interest that groups such

as the Canadian branch of Amnesty International, the Canadian I1damic Congress, and the Canadian
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Branch of the Council on American-Islamic Relations have expressed in Mr. Abdelrazik’ s case.

Other members of the community have also expressed an interest in supporting Mr. Abdelrazik.

[44] However, counsd for Mr. Abderazik is of the view that the provisions of the United
Nations Al-Qaida and Taliban Regulations preclude Mr. Abderazik’ s Canadian family or friends or
others from providing fundsto pay for Mr. Abderazik’slega expenses, given that heison the
United Nation’'s consolidated list of persons allegedly associated with Al-Qaida. Counsel is further
of the view that it would amount to an ethical breach if counsel wereto ask Mr. Abdelrazik’ s family
or friends to fund hislitigation, since this would amount to counselling them to commit a criminal

offence.

[45] Inparticular, Counsdl pointsto section 3 of the Regulations, which provides that:

3. NopersoninCanadaandno 3.1l est interdit atoute personne
Canadian outside Canadashall  au Canada et atout Canadien a
knowingly provide or collect by I’ éranger de fournir ou de

any means, directly or collecter sciemment, par
indirectly, funds with the guel que moyen que ce soit,
intention that the funds beused, directement ou indirectement,
or in the knowledge that the desfondsavec I'intention qu'ils
funds are to be used, by the soient utilisés par le Taliban,
Taliban, a person associated toute personne liée au Taliban
with the Taliban, Usama Bin ou Oussama ben Laden ou ses
Laden or his associates. associés.

[46] Government representatives have evidently advised counsel for Mr. Abdelrazik that in
accordance with section 5.7 of the Regulations, it is possible to obtain an exemption from the

application of the Regulations to cover the basic expenses of alisted individual. 1n accordance with
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United Nations Security Council Resolution 1452 (2002), legal fees and reasonabl e disbursements

are consdered basic expenses.

[47] Despite having received this advice, no such exemption has yet been sought by Mr.

Abddrazik.

[48] The partiesdisagreein ther interpretation of the Regulations, and it does not appear that the
scope of the exemption provision has ever been considered by the courts. Given that the issue was
not fully argued before me, | prefer not to offer an opinion at this point on the proper interpretation
of the Regulations. Thisissueis better determined in the future, on the basis of acomplete
evidentiary record, including whatever reasons may be given with respect to Mr. Abdelrazik’s

request for an exemption, as well as fully developed arguments.

[49] Sufficeitto say that at thisjuncture, thereis at least a chance that Mr. Abddrazik may be
able to obtain an exemption from the application of the United Nations Al-Qaida and Taliban

Regulations so as to allow his supportersto assist him with hislegal expenses.

[50]  Until this possibility has been fully explored, Mr. Abdelrazik will not have demonstrated
that he has exhausted all other possible funding options, as heis required to do before the Court can

consider hisrequest for an advance order of costs. see Little Ssters, at paragraph 68.
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[51] Given my conclusion in relation to thefirst of the Okanagan factors, it is not necessary to
address the remaining factors, nor isit necessary to consider whether this case involves “ specia

circumstances’ that support the making of an extraordinary order of the type sought here.

[52] Asaconsequence, | am not prepared to make an advance order of costsin Mr. Abdelrazik’s
favour at thistime. The motion will be dismissed, without prejudice to Mr. Abdelrazik’ sright to
bring afurther motion in the future, in the event that circumstances change, or in the event that his
request for an exemption from the application of the United Nations Al-Qaida and Taliban

Regulationsis not dealt with in atimely manner.

[53] However, any such future request for advance costs should aso include a budget for the
litigation, asthe Court is required to consider the potential cost of thelitigation. No such

information has been put before the Court in this case: see Little Ssters, at paragraph 69.

Communications between Mr. Abddrazik and his Counsd
[54] Mr. Abdelrazik also seeks an order requiring the Minister to permit, and, if necessary, to
facilitate, confidential solicitor-client communications between Mr. Abddrazik and his Canadian

legal counsdl while heis given safe haven in the Canadian Embassy in Khartoum.

[55] Mr. Abderazik initially complained of both the timing and frequency of his opportunitiesto

contact his counsel by telephone. At the hearing of this motion, the Court was advised that these
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issues have largely been resolved, but that there is still a concern about the potential monitoring of

telephone discussions between Mr. Abdelrazik and his counsel.

[56] It appearsthat the Minister of Foreign Affairs and International Trade has given an
undertaking that neither Ministry representatives nor embassy personnel in Khartoum will monitor
Mr. Abddrazik’ s telephone discussions with his counsel. However, the Minister takes the position
that he has no power to control the activities of other government departments or agencies, or those
of foreign governments, none of whom are partiesto thislitigation. | agree, and decline to make the

order sought in this regard.

[57] Mr. Abddrazik’s counsd also states that he has encountered significant difficultiesin
exchanging documents such as draft affidavits with Mr. Abdelrazik because the respondent will not

give the assurance that it will respect the solicitor and client privilege attaching to such documents.

[58] Counsd for the respondent submitsthat Mr. Abdelrazik has other aternatives available to
him, such as using an international courier service to transmit documents or engaging local counsel
in Khartoum to facilitate such communications. Moreover, the respondent has expressed its
willingness to extend the time limits for filing materialsin order to accommodate the delays that

may result from difficulties in communications between Mr. Abderazik and his counsel.
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[59] Therespondent also saysthat given that Mr. Abdelrazik has made allegations of
mistreatment against embassy personnel, it would put embassy officialsin an untenable position

should Mr. Abdelrazik later assert that his privileged communications had been interfered with.

[60] Finaly, the Minister saysthat what is being sought by Mr. Abddrazik is effectively an
interim order of mandamus, which is not something that can be granted by this Court on an interim

basis.

[61] Thisisunquestionably an unusua case. In my view, in the peculiar circumstances of this
case, the ability of this Court to control its own process so as to safeguard the integrity of the
litigation process and ensure the timely advancement of the case through the justice system extends
to adlow the Court to order that the respondent, including personnel in the Canadian embassy in
Khartoum, not read communications passing between Mr. Abdelrazik and his counsel, or make

copies of those communications.

[62] Moreover, the ddivery of documentsfrom Mr. Abdelrazik’s counsel to Mr. Abdedrazik
himself should not be delayed, once those documents have been received by the Canadian embassy
in Khartoum, nor should the ddlivery of documents from Mr. Abddrazik to his counsel be delayed

by representatives of the respondent, including personnel in the Canadian embassy in Khartoum.
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Specially Managed Proceeding

[63] Counsd for the respondent submits that having regard to the nature of this matter, and the
fact that interlocutory motions may reasonably be anticipated, the case would benefit from case-
management. | agree, and an order will go directing that the matter continue as a specialy managed

proceeding.

Conclusion
[64] For these reasons, the motion isgranted, in part. Given the fact that success was divided,

there will be no order asto costs.

[65] Counsd areto consult between themselves with respect to the form that the order should
take, particularly asit relates to the issue of the facilitation of communications between Mr.
Abdelrazik and his counsel, and to provide the Court with adraft order in thisregard. Inthe event
that the parties are unable to agree to the form of the order within 10 business days, an order will

issue.

“Anne Mactavish”
Judge

Ottawa, Ontario
July 4, 2008
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