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REASONS FOR JUDGMENT AND JUDGMENT

[1] Thisisan application for judicial review of the decision of the Immigration and Refugee
Board (the Board), dated August 17, 2007, that the applicant was neither a Convention refugee nor a

person in need of protection.

[2] The applicant is acitizen of Zimbabwe where she was ateacher until she left for the United
Statesin 1999. She dlegesthat, starting in 1997, teachers were perceived as an enemy of the

Zimbabwean state and started experiencing problems.
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[3] According to her Persona Information Form (PIF) narrative, she decided to go to the United
States “with the hope of improving [her] educationa qualificationsto help build a better future for

[her] country”. She studied and worked in Texas for seven years.

[4] On July 25, 2006, she arrived in Canada and applied for refugee protection based on her
politica opinion. Although she had never been involved actively in apolitical party in Zimbabwe,
she clamsthat she would be in danger in the event of areturn to her country as she is ateacher, and
also because her cousin, Mr. Wilfred Mbanga, isavocal journalist in exilein the United Kingdom
asaresult of hisintimidation and arrest in 2001. She also stated that her family suffered many

problems during the Independence War.

[5] The Board acknowledged that al political opponents suffer human rights violationin
Zimbabwe, and also noted that teachers are being targeted by the government because of their red
or imputed support to the opposition party. However, the Board member noted an improvement of
the teachers’ situation in 2003, and therefore found that documentary evidence written before that

date did not reflect the current situation.

[6] The Board also mentioned that, at the time the applicant left the country in 1999, the
applicant had never had any problems with the government, and had never been politically active or
perceived as such. She therefore adopted the comments contained in the Home Office Operational

Guidance Noteissued in July 2007, to the effect that “[b]eing a teacher will not itself giveriseto a
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well-founded fear of persecution — the key issue is whether the claimant has been or is perceived to

have been engaged in political activity so asto be of serious adverseinterest to the authorities’.

[7] The Board also gave little weight to afriend’ sl etter stating that the applicant was an active
and vocal teacher who suffered intimidation in Zimbabwe, since the applicant herself mentioned
that she had never been politically active or harmed by the government. Asto that friend’ s assertion
that the applicant left Zimbabwe when the intimidation became too much, the Board pointed out
that it contradicted the applicant’s PIF and testimony at the hearing where she said that she left her

country to improve her qualifications as ateacher.

[8] Regarding her fear of persecution based on her name, the Board member acknowledged that
the applicant’ s cousin is afamous journaist and political opponent in exile. She concluded,
however, that not every person bearing the name Mbangaisat risk in Zimbabwe. Asaresult, her

application for refugee protection was rejected.

R

[9] The applicant raised a number of issues, which can be conveniently summarized as follows:
a. DidtheBoard err in concluding that the applicant is not at risk?

b. DidtheBoard er in failing to conduct a section 97 analysis?
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Il. Standard of review

[10]  Inlight of the recent decision by the Supreme Court of Canadain Dunsmuir v. New
Brunswick, 2008 SCC 9, 164 A.C.W.S. (3d) 727, issues of fact must be assessed againgt a standard
of reasonableness. Accordingly, this Court must determine whether the decision fallswithin arange
of acceptable outcomesthat are defensible in respect of the factsand law. As stated by the Supreme
Court, “reasonablenessis concerned mostly with the existence of justification, transparency and
intelligibility within the decision-making process’ (at para. 47). Thisisthe standard that | will

apply to thefirst of the two issues.

[11] Astothe second issue, it requiresthe Court to determine whether the Board appropriately
applied its obligations under section 97 to the facts of this particular case. That isa question of

mixed law and fact, and thus should a so be assessed according to the standard of reasonableness.

l1l. Analysis

a. Did the Board err in concluding that the applicant is not at risk?
[12] The documentary evidence shows that the Zimbabwean government tends to suppress
political opponents of al kinds. Regarding the situation of teachers, the 2006 UK Home Office
Report isvery relevant, asit is (according to the applicant’ s own submission) “the most complete,
recent and authoritative account” of the situation in Zimbabwe. This report states that teachers have

been targeted in the past because of their real or imputed support of the opposition party. It goeson
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to report that since 2003, there was a dight improvement in their situation, even if intimidation and
assaultswere still reported in 2004. 1t concluded that the mere fact one is ateacher does not give
riseto awell-founded fear of persecution:

3.7.8 Conclusion. Each case must be decided on itsindividual facts.

Being ateacher will not of itself give riseto awell-founded fear of

persecution — the key issue is whether the claimant has been or is

perceived to have been engaged in political activity so asto be of

serious adverse interest to the authorities. Thelevel of activity

required to bring ateacher to the serious adverse attention of the

Zimbabwean authoritiesislikely to be lower than that for activistsin

some other walks of life. Teachersare particularly vulnerable

because their activities are open to greater scrutiny than thosein less

public positions, and because the authorities and associated groups

arewary of the influence they could have on their students.
[13] Giventhefactsinthiscase, and given that there is recent evidence from arespected source
in support of her finding, it was open to the Board member to find that the applicant was not at risk
upon return to her country. The applicant has not brought forth credible evidence that she was

targeted or at risk of being targeted.

[14] During an interview with an immigration officer at the Port of Entry, the applicant declared
that she was afraid of returning to Zimbabwe as she had family members who had been persecuted
by the present government. She explained that she was traumatised by those past experiences and
that she has always been victimized because her name is Mbanga. However, she admitsthat she

was never personally targeted by the Zimbabwean government.
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[15] Inher PIF, the applicant explained that she left Zimbabwe in order to improve her
educational qudificationsto help build a better future for her country. When she testified at the
Board' s hearing, she said that she left Zimbabwe for educational purposes but she intended to go
back to her country afterwards to help in the reconstruction process. She did mention in her PIF that
she would bein danger in the event of areturn because she is ateacher and her family is seen as
political opponents of the regime. But it is not entirely clear she also feared political persecution at

the time she | eft the country.

[16] The Board member concluded that there was no evidence to support the applicant’s
involvement in political activities, except for the letter of her friend, to which she gave little weight
because it was not very specific asto how the applicant was active and contradicted the applicant’s
own statement. She aso pointed out that the applicant was a member of the Zimbabwe Teachers
Association, an organization sympathetic to the government according to an article from Africa

Reports.

[17] Finaly, the Board examined the all egation that the applicant would be targeted for sharing
the Mbanga name with Mr. Wilfred Mbanga, ajournalist and political opponent who has beenin
exile in the United Kingdom for close to 40 years. The Board recognized the reputation of Mr.
Mbanga and the fact that he is known to the Mugabe regime in Zimbabwe. However, the Board
found that this does not signify that al individuals with the Mbanga name are at risk in Zimbabwe.
While the situation of asimilarly-situated person is clearly relevant in assessing arefugee claim, |

do not believe that the applicant’ s situation can be compared to her cousin’s. She has never been
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politicaly active, she has never been targeted as a citizen, teacher or bearer of the Mbanganamein

this 40-year period, and she was able to become ateacher in her country.

[18] Onthebasisof theforegoing, the Board member could reasonably find that the applicant
would not be at risk as ateacher in the event of areturn in Zimbabwe. The applicant did not
provide any evidence that she would be of serious adverse interest for the authorities, on the basis of
her political activities or of her imputed support of the opposition party. Asfor the applicant’s
argument that the Board failed to consider her fear on “cumulative grounds”, it is without merit
since none of the grounds raised by the applicant, either considered separately or in conjunction

with the others, give rise to arisk of persecution.

b. Did the Board err in failing to conduct a s. 97 analysis?
[19] The applicant asserts that the Board failed to conduct a separate section 97 analysis. She
believes that this analysis was required in the absence of any adverse credibility findings and by the
fact that the Board acknowledged that she is a Zimbabwean teacher whose cousin and brother are

known activists.

[20] Thereisno doubt the Board needs to make an independent determination under section 97
of the Immigration and Refugee Protection Act (S.C. 2001, c. 27). Asthis Court repeatedly stated,
there may well be cases where a refugee claimant is found not to be credible with respect to his
subjective fear of persecution, but where the country conditions are such that the claimant’s

particular circumstances make him or her aperson in need of protection. The elementsrequired to
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establish aclaim under sections 96 and 97 are not the same, and a negative determination of a
refugee claim may therefore not be determinative of a claim for protection: see, inter alia, Nyathi v.
Canada (MCI), 2003 FC 1119, 125 A.C.W.S. (3d) 873; Bouaouni v. Canada (MCl), 2003 FC 1211,

126 A.C.W.S. (3d) 686; Ayaichiav. Canada (MCI), 2007 FC 239, 309 F.T.R. 251.

[21] That being said, the failure to proceed to a separate section 97 analysisis not fatal in every
case. Where, as here, there is no evidence supporting afinding of a person in need of protection,
thisanalysiswill not be required: see, for example, Ndegwa v. Canada (MCIl), 2006 FC 847, 55
Imm. L.R. (3d) 108; Soleimanian v. Canada (MCI), 2004 FC 1660, 135 A.C.W.S. (3d) 474;

Brovina v. Canada (MCI), 2004 FC 635, 130 A.C.W.S. (3d) 1002.

[22] For dl these reasons, Mrs. Mbanga has failed to demonstrate that the Board committed any
reviewable error and consequently, the application for judicia review isdismissed. No question for

certification has been submitted, and none will be certified.
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ORDER

THIS COURT ORDERSthat this application for judicial review isdismissed. No question of

genera importanceis certified.

"Yves de Montigny"
Judge
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